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Sr. Lous 
| 


QUESTIONS PRESENTED. 


1. Whether the National Labor Relations Board properly 
concluded that the Petitioners’ picketing—which was con- 
fined to customer entrances at the stores of neutral em- 
ployers and was carried on with signs addressed specifi- 
eally to consumers—threatened, restrained or coerced the 
neutral employers with an object of forcing such employers 
to cease doing business with the primary employer, in 
violation of Section S (b) (4) (ii) (B) of the National 
Labor Relations Act, as amended. 


‘2. Whether Section 8 (b) (4) (ii) (B) of the National 


Labor Relations Act, as amended, if construed to prohibit 
the above described picketing, contravenes the prohibi- 
tions of the First Amendment. 
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Questions Presented 
Jurisdictional Statement 
Statement of the Case 
Statutes Involved 


Statement of Points ..-.....---..s2 eee eee eee eee 


I. Section § (b) (4) of the act does not, and con- 
stitutionally cannot, proscribe all consumer 


A. Section 8 (b) (4) (ii) (B) does not, and 
constitutionally cannot, impose a total pros- 
seription on consumer picketing 


1. 


Congress, when it amended the act in 
1959, presumably was aware of the de- 
finitive, antecedent rulings by the Su- 
preme Court holding that peaceful pick- 
eting is not restraint or coercion within 
the meaning of the act 

Per se rules, such as that applied in this 
ease by the Board, have no legitimate 
role to play in cases under Section 8 


(b) (4) 


. “Threaten, coerce or restrain’? cannot, 


consistently with the first amendment, be 
viewed as a legislative synonym for con- 
sumer picketing 


C. The “consumer boycott’’ proviso to Section 
8 (b) (4) does not create a substantive un- 
fair labor practice. .....-.----+.eeeeeeeees 


20 
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. The ‘‘consumer boycott’’ proviso should 
be read as imposing a rule of construc- 
tion according preferred treatment to 
non-picketing publicity 


. The ‘‘consumer boycott’’ proviso, if con- 
strued to create a substantive unfair 
labor practice renders the statute, per 
se, unconstitutional and void 

II. The union’s consumer picketing did not con- 
stitute a threat against, or coercion or restraint 


III. The union’s consumer picketing did not have 
an object of forcing or requiring Safeway to 
cease doing business with Tree Fruit 


Conclusion 
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JURISDICTIONAL STATEMENT. 


Fruit & Vegetable Packers & Warehousemen, Local 760 
and Joint Council No. 28, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America (referred to as the ‘‘Union’’) 
petition this Court to review and set aside an order of the 
National Labor Relations Board (referred to as the 
“‘Board’’) issued against the Union on August 24, 1961, 
pursuant to Section 10 (c) of the National Labor Relations 
Act, as amended, 61 Stat. 136, 29 U. S. C., Sec. 151 et seq. 
The Board has petitioned for enforcement of its order 
(J. A. 55-56). This Court’s jurisdiction is based upon 
Section 10 (f) of the Act. The Board’s decision and order 
are reported in 132 N. L. R. B. No. 102 (J. A. 38-50). 


STATEMENT OF THE CASE. 


Tree Fruits Labor Relations Committee, Inc. (referred 
to as ‘‘Tree Fruits”) is a Washington state corporation. 
It is the collective bargaining representative of various 
employers engaged in fruit packing and warehousing in 
the vicinity of Yakima, Washington (J. A. 19). The Union 
js the collective bargaining representative of the employees 
of the various employer-members of Tree Fruits (J. A. 
20-21. 


On August 29, 1960, a strike was called following un- 
successful efforts to negotiate a new contract (J. A. 21)? 
The Union, in an effort to obtain certain contractual agree- 
ments on behalf of the employees, engaged in picketing at 
the premises of the employer-members of Tree Fruits, 
commencing on August 29, 1960, and at the premises of 
several retail stores, commencing on December 27, 1960 
(J. A. 12,17). The retail stores were owned by Safeway 
Stores, Inc. and were engaged in the retail sale of Tree 
Fruits products (J. A. 12, 17) in the Seattle area (J. A. 
22). 


The persons engaged in picketing at the Safeway stores 
carried placards and distributed handbills (J. A. 22). 


Pickets were provided with written instructions, and 
the picketing was conducted in accordance with the in- 
structions (J. A. 23). Exhibit 5 is a copy of these instruc- 
tions (J. A. 30-32). 


Before the picketing commenced, the store manager was 
given a copy of a document entitled ‘‘Notice to Store Man- 
ager and Store Employees’ (J. A. 32-34) which was signed 
by a Union representative (J. A. 23). A copy of the in- 


1 Refusal to bargain charges filed by the Union against Tree Fruits 
were settled informally (19 C. A. 2054). 
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structions to the pickets was also given to the store man- 
ager (J. A. 23). 


The ‘‘apron’’ placard worn by the pickets bore the fol- 
lowing legend: 


“TO THE CONSUMER: NON-UNION WASHING- 
TON APPLES ARE BEING SOLD AT THIS 
STORE. PLEASE DO NOT PURCHASE SUCH AP- 
PLES. THANK YOU. TEAMSTERS LOCAL 760, 
YAKIMA, WASHINGTON”? (J. A. 23). 


Handbills distributed by the pickets asked consumers to 
refrain from buying ‘‘Washington State Apples.’’ The 
handbills also advised consumers that: ‘‘This is not a 
strike against any store or market’’ (J. A. 35-36). 


Picketing at the store premises commenced after the 
store opened for business and was terminated before the 
stores closed (J. A. 23). The pickets walked back and 
forth in front of the main customer entrances to the 
stores giving handbills to any persons passing by who 
were willing to accept them (J. A. 23). The store em- 
ployees continued to work as usual, and both pick-ups 
and deliveries were made as usual (J. A. 24).? 


Tree Fruits filed unfair labor practice charges on Jan- 
uary 9, 1961, asserting that the Union’s conduct violated 
Section 8 (b) (4) (i)-(ii) (B) of the Act (J. A. 1,3). An 
unfair labor practice complaint alleging that only the 
Union’s picketing violated Section 8 (b) (4) (i)-(ii) was 
issued (J. A. 10-14). The case was submitted directly 
to the Board on a stipulated record (J. A. 39). 


When the case was before the Board, the General Coun- 
sel contended that picketing per se induces employees to 


2 Throughout this brief, the term “consumer picketing” will be used 
as a shorthand reference to describe the Union's conduct as evidenced 
by the pleadings and stipulations in this case and as herein summarized. 
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engage in a proscribed work stoppage and that, therefore, 
the Union’s picketing induced secondary (Safeway) em- 
ployees to engage in such a work stoppage. This conten- 
tion was rejected by the Board which held that the picket- 
ing was ‘‘directed at consumers only”’ and did not violate 
Section $ (b) (4) (i) (B) of the Act (J. A. 45). Tree 
Fruits, the charging party, has acquiesced in this ruling. 


Althongh the Board held that the Union’s picketing 
did not violate Section § (b) (4) (i) (B) because it was 
directed at consumers only, the Board held that the picket- 
ing violated Section 8 (b) (4) (ii) (B). In this connec- 
tion, the Board, quoting its earlier decision in Minne- 
apolis House Furnishing, 132 N. L. R. B. No. 2, stated that 
“© ‘by literal wording of the proviso [to Section 8 (b) (4)] 
as well as through the interpretive gloss placed thereon 
by its drafters, consumer picketing in front of a secondary 
establishment is prohibited’ ”’ (J. A. 46). The Board also 
stated that consumer ‘‘picketing ‘threaten[s], coerce[s], 
or restrain[s]’ persons within the meaning of Section 8 
(b) (4) (ii)” (J. A. 46). An unlawful objective existed, 
according to the Board, because the “‘natural and fore- 
seeable result of such picketing,” if successful, would be 
to force Safeway ‘‘to reduce or discontinue’’ its purchase 
of apples from the struck employers (J. A. 46). Con- 
cluding this phase of the case, the Board held that the 
Union ‘‘intended this natural and foreseeable result’’ 
(J. A. 46). 


The Union asks this Court to set aside the Board’s 
order directing the cessation of consumer picketing, and 
the Board has cross-petitioned for enforcement. 


STATUTES INVOLVED. 


Section 8 (b) (4) of the National Labor Relations Act, 
29 U.S. C., Sec. 158, in material part, provides: 


‘*(b) It shall be an unfair labor practice for a 
labor organization or its agents— 


‘¢(4) (i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to engage 
in, a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, 
or commodities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is— 


‘<(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person, or forcing or 
requiring any other employer to recognize or 
bargain with a labor organization as the repre- 
sentative of his employees unless such labor or- 
ganization has been certified as the representative 
of such employees under provisions of section 9: 
Provided, That nothing contained in this clause 
(B) shall be construed to make unlawful, where 
not otherwise unlawful, any primary strike or 
primary picketing; 
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‘“‘Provided, That nothing contained in this subsec- 
tion (b) shall be construed to make unlawful a refusal 
by any person to enter upon the premises of any em- 
ployer (other than his own employer), if the employees 
of such employer are engaged in a strike ratified or 
approved by a representative of such employees whom 
such employer is required to recognize under this Act: 
Provided further, That for the purposes of this para- 
graph (4) only, nothing contained in such paragraph 
shall be construed to prohibit publicity, other than 
picketing, for the purpose of truthfully advising the 
public, including consumers and members of a labor 
organization, that a product or products are produced 
by an employer with whom the labor organization 
has a primary dispute and are distributed by another 
employer, as long as such publicity does not have an 
effect of inducing any individual employed by any 
person other than the primary employer in the course 


of his employment to refuse to pick up, deliver, or 
transport any goods, or not to perform any services, 
at the establishinment of the employer engaged in such 
distribution.”’ 


Section 13 of the National Labor Relations Act, 29 
U. S. C., Sec. 163, provides: 

“Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.’’ 
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STATEMENT OF POINTS. 


I. SECTION 8 (b) (4) OF THE ACT DOES NOT, AND 
CONSTITUTIONALLY CANNOT, PROSCRIBE ALL 
CONSUMER PICKETING. 


Il. THE UNION’S CONSUMER PICKETING DID NOT 
CONSTITUTE A THREAT AGAINST OR COERCION 
OR RESTRAINT OF SAFEWAY. 


Ill. THE UNION’S CONSUMER PICKETING DID NOT 
HAVE AN OBJECT OF FORCING OR REQUIRING 
SAFEWAY TO CEASE DOING BUSINESS WITH TREE 
FRUIT. 
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SUMMARY OF ARGUMENT. 


The Board in this case has construed Section 8 (b) (4) 
of the Act as imposing an absolute prohibition on consumer 
picketing. This construction of the statute ignores the 
antecedent construction of the relevant terms of the 
statute by the Supreme Court, results in internal inconsist- 
ency within the statute and renders the statute unconstitu- 
tional. The Board’s construction, therefore, should be 
rejected. 


We commence our inquiry by looking at the face of the 
statute. In holding that the Union’s consumer picketing 
violated Section $ (b) (4) (ii), the Board held that con- 
sumer picketing is per se the legal equivalent of coercion 
and restraint; and that, therefore, such picketing fell 
within the statate. This ruling ignores the construction 
placed upon the terms ‘‘coercion”’ and ‘‘restraint’’ by 


the court in NLRB v. Drivers Local 639, 362 U. S. 274, 284 
(1960) and in International Brotherhood E. W. v. NLRB, 
341 U. S 694, 701-703 (1951). In these two cases, the 
Court pointed out that the term “‘eoercion or restraint’’ 
was a “‘restrictive phrase’’ and to be contrasted with the 
broader concept of an inducement or encouragement. The 
Court in Drivers Local 639 specifically rejected the Board’s 
contention, made there, that peaceful picketing was a legal 
equivalent of restraint or coercion. Moreover, when Con- 
gress intended to refer to picketing, as such, it used the 
term picketing as a word of art (e. g., the proviso to 
Section (8) (b) (4) (B), and in Section 8 (b) (7) of the 
Act.) Finally, in cases arising under the First Amend- 
ment, the Supreme Court has flatly rejected the notion that 
for purposes of imposing restraints upon picketing, picket- 
ing, as such, can be equated with restraint or coercion. 
Chauffeurs Union v. Newell, 356 U. S. 341 (1958). 
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It is respectfully submitted that in determining whether 
consumer picketing in a given case constitutes restraint 
or coercion of an employer, within the meaning of Section 
8 (b) (4) (ii), the Board and the Courts should examine 
all of the facts and circumstances attending the picketing 
as disclosed by the record. If this test is applied, no viola- 
tion can be found in this case. 


The picketing was peaceful. It did not interfere with 
the business of the secondary (Safeway) employer. It 
caused no work stoppage by secondary employees, and so 
far as the record shows, caused no losses whatsoever to 
Safeway. In short, the picketing was of a purely informa- 
tional character and indistinguishable from the contempo- 
raneous distribution of handbills which the Board has not 
challenged. 


In this case, however, the Board apparently adopts an 
alternative rationale. The Board urges that consumer 
picketing, is independently proscribed by the so-called 
‘‘eonsumer boycott’? proviso to Section 8 (b) (4). The 
Board’s construction of the consumer boycott proviso is 
plainly erroneous. On its face, the proviso merely imposes 
an excepting rule of construction which accords preferred 
status to non-picketing publicity. But, more importantly, 
if the consumer boycott proviso is viewed as affirmative 
law, it follows that non-picketing publicity, such as hand- 
bills, is violative of Section 8 (b) (4), if ‘‘an affect’’ of 
such publicity is to cause a refusal to perform services by 
a secondary employee. When construed in this manner, 
the consumer boycott proviso is plainly unconstitutional 
since the right to distribute handbills on public streets 
for the purpose of advising the public of the justice of 
one’s cause and requesting the public’s support of the 
cause has been repeatedly held to be protected by the First 
Amendment to the Constitution. The effect of such pub- 
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licity is not germane to question of constitutional status. 
Section S (b) (4) lends itself to a sensible construction 
which does not give rise to constitutional questions. Prop- 
erly construed, Section $ (b) (4) imposes a restraint upon 
consumer picketing, if in a given case from all the facts 
and cireumstances in the record, it appears (1) that the 
picketing did constitute a restraint or coercion of the 
employer: (2) that the picketing was being carried on 
for an objective defined in the statute. Non-picketing 
publicity, under the view here urged, is amenable to re- 
straint only upon proof that such publicity: (1) constituted 
a restraint or coercion; (2) was being carried on for an 
unlawful purpose; (3) has an intended, proscribed effect. 


These standards when tested against the record in this 
case do permit a finding of unlawfulness; and the Board’s 
order should, therefore, be set aside. 
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ARGUMENT. 


I. Section 8 (b) (4) of the Act Does Not, and Constitu- 
tionally Cannot, Proscribe All Consumer Picketing. 


Section 8 (b) (4) (ii) (B) provides that it is unlawful 
for a labor organization ‘‘to threaten, coerce, or restrain 
any person ... where... an object thereof is . . . forcing 
or requiring any person to cease doing business with any 
other person... .’’ The third proviso appended to See- 
tion 8 (b) (4) declares ‘‘that for the purposes of this 
paragraph (4) only, nothing contained in such paragraph 
shall be construed to prohibit publicity, other than picket- 
ing, for the purpose of truthfully advising the public . . . 
that ... products are produced by an employer with whom 
the union has a primary dispute and are distributed by 
another employer. . . .”” 


These statutory provisions first appeared in the Act in 


1959. Three Board cases have considered the impact of 
these amendments upon labor’s right to engage in con- 
sumer picketing. In the first two cases the Board relied, 
in finding illegality, mainly upon the notion that the pro- 
viso, quoted in part above, independently proscribes such 
picketing. Minneapolis House Furnishing Company, 132 
NLRB No. 2, pp. 5-6 (1961) ; Perfection Mattress & Spring 
Co., 129 NLRB No. 125, p. 12 (1960). The decision in 
this case adopts the construction placed upon the con- 
sumer boycott proviso to Section 8 (b) (4) in the Minne- 
apolis and Perfection cases (J. A. 46). But in this case, 
the Board apparently adopts an alternative position ; 
namely that consumer picketing is per se the equivalent of 
restraint or coercion and since the picketing was found to 
be for an improper object, it was violative of Section 8 (b) 
(4) (ii) (B) (J. A. 46). 


We shall demonstrate below, that consumer picketing is 
not and cannot be treated as the invariable equivalent of 
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restraint or coercion. We shall also demonstrate that the 
consumer boycott proviso to Section 8 (b) (4) does not, 
and cannot be construed to, create a substantive unfair 
labor practice. 


‘A. Section 8 (b) (4) (ii) (B) does not, and constitution- 
ally cannot, impose a total proscription on consumer 
picketing. 

“We look first to the face of the statute,”’ (Jarecki v. 
G. G. Searle & Co., 6 L. Ed. 2a (adv.) 859, 862 (1961)), 
bearing in mind ‘‘the cardinal rule of construction, that 
where the language of an act will bear two interpretations, 
equally obvious, that one which is clearly in accordance 
with the provisions of the Constitution is to be preferred.”’ 
Knights Templars & N. Life Indem. Co. v. Jarmon, 187 
TU. S. 197, 205 (1902). Documentation of this point should 
be unnecessary. However, the Board, in its Perfection 
Mattress, 129 NLRB No. 125, pp. 10-12, and Minneapolis 
House Furnishing, 132 NLRB No. 2, pp. 5-6, consumer 
boycott cases, which were followed in this case, accorded 
controlling weight to its reading of the legislative history 
of the 1959 amendments while paying only scant attention 
to the language of the amendments. The Union respect- 
fully suggests that the proper starting place is the lan- 
guage of the amendments. United States v. Congress of 
Industrial Organizations, 335 U. S. 106, 121, n. 10 (1948). 


The “[m]Jost relevant [legislative material], of course, 
is the very language in which Congress has expressed its 
policy and from which the Court must extract the meaning 
most appropriate.’’ Carpenters Local 1976 v. Labor Board, 
357 U. S. 93, 100 (1958).* 


2 The instant proceeding, like Greentcood v. United States, 360 U. 8. 
266, 274 (1956), “is a case for applying the canon of construction of 
the wag who said, when the legislative history i{s doubtful, go to the 
statute.” 


1. Congress, when it amended the Act in 1959, presum- 
ably was aware of the definitive, antecedent rulings by the 
Supreme Court holding that peaceful picketing is not re- 
straint or coercion within the meaning of the Act. 


In NLRB v. Drivers Local 639, 362 U. S. 274 (1960), 
it was the Board’s position that “recognition” picketing 
amounted to a threat to the non-union employees’ jobs 
and that such picketing, therefore, was unlawful conduct 
to restrain or coerce which the Board might forbid (362 
U. S. at 281). Rejecting this construction, the Court noted 
that (362 U. S. at 282): 


“Section 13 of the Act is a command of Congress 
to the courts to resolve doubts and ambiguities in 
favor of an interpretation of Section 8 (b) (1) (A) 
which safeguards the right to strike as understood 
prior to the passage of the Taft-Hartley Act.’ 


When it enacted Section 8 (b) (4) (ii), Congress se- 
lected language (‘‘threaten, coerce or restrain’’) which 
had been given a definitive, antecedent construction. Int’l 
B’hood of Electrical Workers v. NERB, 341 U. S. 694, 
701-703 (1951). Discussing its ruling in the Electrical 
Workers case, the Court, in NLRB v. Drivers Local 
639, 362 U. S. 274, 284 (1960), stated: 

“In International Brotherhood E. W. v. NLRB, 
341 U. S. 694, the Court, in holding that a peaceful 
strike to promote self-organization was proscribed 
by Sec. 8 (b) (4) (A) if its objective was to ‘induce 
or encourage’ a secondary boycott, contrasted the 
language of the two subsections and labeled the words 
‘restrain or coerce’ in Sec. 8 (b) (1) (A) a ‘restricted 
phrase’ to be equated with ‘threat or reprisal or force 
or promise of benefit.’ 341 U. S. at 701-703.” 


4 This admonition applies with equal force to cases arising under 
Section 8 (b) (4). Seafarers International Union v. NLRB, 
App. D. C. ...., 265 F. 2d 585, 591 (D. C. Cir. 1959). 
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Congress, presumably, was aware of the ‘‘restricted’’ 
meaning accorded these terms. NLRB v. Gullett Gin 
Co., 340 U. S. 361, 366 (1951). 


Moreover, in the 1959 amendments to the Act, Congress, 
where it intended to do so, used the word ‘¢picketing”’ as 
a term of art, e. g. in §8 (b) (7) and in the proviso to 
§8 (b) (4) (B). If Congress had intended §8 (b) (4) (ii) 
to proseribe picketing, as such, it would have used the 
word ‘‘picketing”’. 


The Board in this case and in the other cases arising 
under the 1959 amendments to Section 8 (b) (4) has reso- 
lutely ignored the antecedent and restricted construction 
placed upon the term “restrain or coerce’”’ by the Supreme 
Court. Had the Board followed the Supreme Court’s 
guidance in construing the term “‘restrain or coerce,’’ a 
dismissal of the complaint would have resulted. For the 
Board’s decision in this case is predicated upon the ex- 


istence of a legal equivalency between picketing and ‘‘re- 
strain or coerce” (J. A. 46) and this, of course, flies in the 
face of NLRB v. Drivers Local 639, 362 U. S. 274, 284 
(1960). 


©. Per se rules, such as that applied in this case by the 
Board, have no legitimate role to play in cases under Sec- 
tion 8 (b) (4). 


There exists a consensus of judicial opinion rejecting the 
“rule”? that picketing, per se, is an ‘¢inducement’’. See, 
e. g-: Wholesale Employees Local 261 v. NLRB, ... App. 
D. C. ..., 282 F. 2d 824, 826-827 (D. C. Cir. 1960) ; NLRB 
x. Brewery Workers Local 366, 272 F. 2d 817, 819 (10th 
Cir. 1959); NLRB v. Bakery & Confectionery Workers 
Local 50, 245 F. 24 542, 548 (2nd Cir. 1957); NLRB v. 
General Drivers Local 968, 225 F. 2d 205, 210-211 (5th Cir. 
1955), cert. denied 350 U. S. 914 (1955); NLRB v. Busi- 
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mess Machines & Office Appliance Mechanics, 228 F. 2d 
553, 559-560 (2nd Cir. 1956). 


Until recently, the Board steadfastly maintained that 
picketing, per se, constituted an inducement to engage in 
a work stoppage. The Board, deferring to the weight of 
judicial authority, has abandoned this view: 


‘“‘The Board has reconsidered this doctrine of the 
Perfection Mattress case and a majority has now de- 
cided that picketing of a secondary employer’s prem- 
ises does not per se constitute inducement or en- 
couragement of employees of neutrals within the 
meaning of clause (i) of Section 8 (b) (4), nor does 
it raise an irrebuttable presumption as to the intent 
or probable consequences of the picketing.* Whether 
in any given case picketing is intended or calculated 
to ‘induce or encourage’ employees of secondary em- 
ployers to engage in a work stoppage or refusal to 
perform services is to be determined by all the evi- 
dence in that particular case and not by an @ priori 
assumption.”’ 


Having rejected a per se, @ priori rule in cases in- 
volving an allegedly unlawful ‘‘inducement,’’ the Board, 
in the same breath, asserts all consumer picketing is per 
se unlawful (J. A. 46). As the cases collected above 
demonstrate, per se rules are inconsistent with the origin, 
purposes, and language of Section 8 (b) (4). The Board 
should not be allowed to engraft upon Section 8 (b) (4) 
(ii) a per se rule more onerous than that which it unsuc- 
cessfully attempted to engraft upon Section 8 (b) (4) (i). 


According to the terms used by Congress in the 1959 
amendments to Section 8 (b) (4), the antecedent con- 
struction placed upon such terms by the courts, it is pat- 


3 Upholsterers Frame & Bedding Workers Twin City Local No. 61 
(Minneapolis House Furnishing Company), 182 NLRB No. 2. (Members 
Rodgers and Leedom dissenting.)” (J. A. 44.) 
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ently clear that the Board erred in holding that picketing 
per se constitutes conduct which restrains or coerces. The 
Board’s contrary view ignores considerations of internal 
consistency, ignores the use of the word ‘‘picketing’”’ in 
Section S (b) (4) (B) as a term of special connotation, 
and precipitates an unnecessary conflict between the stat- 
ute and the First Amendment to the Constitution. 


3. “Threaten, coerce or restrain’ cannot, consistently 
with the First Amendment, be viewed as a legislative 
synonym for consumer picketing. 


Peacefal picketing ‘‘is the workingman’s means of com- 
munications”” (Drivers Union v. Meadowmoor Co., 312 
U. S. 287, 293 [1941]) and is therefore entitled to the pro- 
tection of the First Amendment. Carlson v. California, 
310 U. S. 106, 112-113 (1940). The picketing program car- 
ried on in this case constituted communication in its purest 
form. Affirmative steps were taken by the Union to in- 
sure the non-involvement of neutral employees and such 
employees were In no way affected by the picketing (J. A. 
94). It is undisputed that the picketing ‘‘was directed 
at consumers only . . .”’ (J. A. 45). These facts render 
untenable any generic contention that picketing is more 
than free speech since the record establishes beyond doubt 
that the picketing in this case constituted communication 
and only communication. 


Only by making an a priori, irrebuttable assumption that 
picketing is the inevitable equivalent of a restraint or coer- 
cion can it be said that the Union’s picketing was within 
the reach of Section 8 (b) (4) (ii) (B). And, of course, 
the Board has made that assumption (J. A. 46). When so 
construed, the statute is unconstitutional. See e. g.: 
Chauffeurs Union v. Newell, 356 U. S. 341 (1958), rev’g 
per curiam, 180 Kan. 898, 317 P. 2d 817 (1957); Carlson 
v. California, 310 U. S. 106 (1940). 
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In Chauffeurs Union v. Newell, 356 U. S. 341 (1958), 
rev’g per curiam, 180 Kan. 898, 317 P. 2d 817 (1957), the 
Kansas Supreme Court concluded that it had power to 
enjoin peaceful picketing, in the circumstances of the 
case before it, because such picketing was ‘‘coercive picket- 
ing.’? The Kansas Court predicated its conclusion that 
the picketing was ‘‘coercive’’ on the fact that the picket- 
ing was carried on contemporaneously with solicitations 
of customers to withhold patronage of the struck employer 
and the occurrence of some incidental picture taking. The 
Kansas Court held that ‘‘the purpose of this coercive 
picketing was to strangulate the appellee’s business, and 
it was no doubt the hope of the appellant union that this 
would hasten appellee’s recognition of the union’s de- 
mands.’’ Finally, the Kansas Court observed that ‘‘coer- 
cive picketing is unlawful and contrary to the public 
policy expressed by the Legislature of Kansas.’’ 


As a reading of the entire opinion will reveal, the Kan- 


sas Court equated peaceful picketing with ‘‘coercive’’ con- 
duct for purposes of state law. The Supreme Court’s per 
curiam reversal, citing Thornhill v. Alabama, 310 U. S. 88, 
98 (1940), plainly indicates that the Supreme Court viewed 
the legal equation of peaceful picketing with ‘‘coercive 
conduct’’ as a blanket prohibition upon picketing in vio- 
lation of rights guaranteed by the First Amendment. The 
Court, in Newell, referred the reader to its opinion in 
Thornhill at page 98. At page 98 the following statement 
appears (310 U.S. at 98): 

‘Tt [a statute . . . which results in a continuous 
and pervasive restraint of all freedom of discussion 
that might be regarded as within its purview] is not 
less effective or, if the restraint is not permissible, less 
pernicious than the restraint on freedom of discussion 
imposed by the threat of censorship.’’ 


Equally pertinent is Schneider v. Irvington, 308 U. S. 
147 (1939): 
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“The petitioner, who was acting as a picket, stood 
in the street in front of a meat market and distributed 
to passing pedestrians handbills which pertained to a 
labor dispute with the meat market, set forth the po- 
sition of organized labor with respect to the market, 
and asked citizens to refrain from patronizing it. (308 
U. S., at 155.) 


“Mere legislative preferences or beliefs respecting 
matters of public convenience may well support regu- 
lation directed at other personal activities, but be in- 
sufficient to justify such as diminishes the exercise of 
rights so vital to the maintenance of democratic in- 
stitutions. And so, as cases arise, the delicate and dif- 
ficult task falls upon the courts to weigh the circum- 
stances and to appraise the substantiality of the rea- 
sons advanced in support of the regulation of the free 
enjoyment of the rights. (308 U. S., at 161.) 


“But, as we have said, the streets are natural and 
proper places for the dissemination of information and 
opinion; and one is not to have the exercise of his lib- 
erty of expression in appropriate places abridged on 
the plea that it may be exercised in some other place.”’ 
(308 U. S., at 163.) 


See also, e. g.: 
Talley v. California, 362 U. S. 60, 63, 65 (1960) ; 
NLRB v. Machinists Lodge 942, 263 F. 2d 796, 800 
(9th Cir. 1959), cert. denied, 361 U. S. 940 (1960). 


The decisions discussed above make it clear that the First 
Amendment precludes a construction of Section 8 (b) (4) 
(ii) which would eternally equate picketing with ‘threaten, 
coerce or restrain.” 
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Earlier First Amendment decisions relied upon by the 
Board in Perfection Mattress® cannot be read, consistently 
with Newell, to establish an irrebuttable presumption that 
all picketing in all cases ‘‘‘is more than free speech.’ ’’ 
The presumptions run the other way. American Commu- 
nications Asso. v. Douds, 339 U. S. 382, 400 (1950); West 
Virginia State Board v. Barnette, 319 U. S. 624, 639 (1943) ; 
Thornhill v. Alabama, 310 U. S. 88, 95-96 (1940); Schnei- 
der v. Irvington, 308 U. S. 147, 161 (1939); U. S. v. Caro- 
lene Products, 304 U. S. 144, 152n (1938). 


So long as ‘‘[p]icketing is still deemed also a form of 
free speech’’ and ‘‘[t]o this extent Thornhill v. Alabama, 
310 U. S. 88, 101-106, has survived and was applied in 
Chauffeurs, Teamsters & Helpers Local Union v. Newell, 
356 U. S. 341’? (Machinists v. Street, 6 L. Ed. 2d 1141, 1184 
(1961), J. Frankfarter, dissenting), the Congress and the 
Board are barred from erecting insurmountable barriers 
to its exercise. 


Statements made by legislators during the course of the 
debates leading up to the 1959 amendments, relied upon 
by the Board in Minneapolis House Furnishing, 132 NLRB 
No. 2, pg. 6, n. 9 (1961), do not require that the statute be 
read in a manner which brings it into direct conflict with 
the First Amendment. Some of the statements relied upon 
by the Board were made by opponents of the legislation 
(e. g. Senator Morse), others are at best ambiguous. For 
example, in Minneapolis House, the Board quotes Repre- 
sentative Griffin, who stated that the amendments would 
prohibit consumer picketing, but who in explaining his 
statement said: 

3 Perfection Mattress Co.. 129 NLRB No. 125, pg. 7 (1960). Perfec 
tion Mattress was reaffirmed in Minneapolis House Furnishing Co. 132 
NLRB No. 2 to the extent that it held consumer picketing to be per s¢ 
unlawful, The per se approach was adopted without discussion in this 
case upon the authority of the Minneapolis House decision (J. A. 46). 


6 Hughes v. Superior Court, 339 U. S. 460, 465 ( 1950); Bakery & 
Drivers & Helpers Local v. Wohl, 315 U. S. 769, 775-776 (1942). 
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“Tf the purpose of the picketing is to coerce or re- 
strain the employer of that second establishment, to 
get him not to do business with the manufacturer— 
then such a boycott could be stopped.” (Minneapolis 
House. 132 NLRB No. 2, pg. 7, n. 9.) 

Such statements hardly support the per se irrebuttable 
presumption that picketing is coercion which the Board 
adopted in Minneapolis House and in this case. 


In conclusion of this portion of the Union’s Brief, it is 
respectfully submitted that precisely the same standard 
applied in determining whether picketing, in a given case, 
unlawfully induces ‘‘any individual’’ [Sec. 8 (b) (4) (i)] 
should be applied in determining whether picketing, in a 
given case, “<eoerce[s] or restrain[s] any person’’ [Sec. 8 
(b) (4) (ii)]- Paraphrasing the Board’s decision in this 
case, the question of whether picketing restrains or coerces 
«is to be determined by all the evidence in that particular 
case and not by an a priori assumption”’ (J. A. 45). The 
fact of “picketing of a secondary employer’s premises 
does not per se constitute” restraint or coercion ‘‘nor 
does it raise an irrebuttable presumption as to the intent 
or probable consequences of the picketing” (J. A. 44). 
This standard coincides with common sense, results in in- 
ternal consistency in the statute, and avoids the need for 
deciding the constitutionality of the Act. It therefore 
should be adopted. 


C. The ‘‘Consumer Boycott’’ proviso to Section 8 (b) (4) 
does not create a substantive unfair labor practice. 


1. The “Consumer Boy ’* proviso should be read as 
imposing rule of construction according preferred treat- 
ment to non-picketing publicity. 


Appended to Section 8 (b) (4), in 1959, was a new pro- 
viso: 
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“Provided further, that for the purposes of this 
paragraph (4) only, nothing contained in such para- 
graph shall be construed to prohibit publicity, other 
than picketing, for the purpose of truthfully advising 
the public, including consumers and members of a 
labor organization, that a product or products are 
produced by an employer with whom the labor or- 
ganization has a primary dispute and are distributed 
by another employer, as long as such publicity does 
not have an effect of inducing any individual employed 
by any person other than the primary employer in 
the course of his employment to refuse to pick up, 
deliver, or transport any goods, or not to perform any 
services, at the establishment of the employer engaged 
in such distribution.”’ 


For lack of a better, permissible term, this proviso has 
been referred to as the ‘‘consumer boycott’’ proviso. The 
Board in Perfection Mattress Co., 129 NLRB No. 125, 
pg. 12 (1960), construed the ‘‘consumer boycott’’ proviso 
as creating a substantive unfair labor practice: 

‘‘Consequently, by the literal wording of the pro- 
viso as well as through the interpretive gloss placed 
thereon by its drafters, consumer picketing in front 
of a secondary establishment is prohibited.’’ 


This interpretation was applied in the present case 
(J. A. 46). 


It is respectfully submitted that the ‘‘literal wording 
of the proviso’’ is precisely to the contrary. The proviso 
states ‘‘nothing . . . shall be construed,” etc.; thus, on its 
face imposing an excepting rule of construction. This, 
rather than the establishment of a substantive proscrip- 
tion, is the normal function of a proviso. See, e. g.: Way- 
man v. Southard, 10 Wheat. 1, 30 (1825). 


Moreover, the construction adopted in Perfection Mat- 
tress and in this case gives rise to the anomalous view 


that of the three provisos in Section 8 (b) (4) (all of which 
assert that ‘‘nothing . . . shall be construed’’) two im- 
pose an excepting rale of construction, while the third 
creates a new unfair labor practice. 


Thus, the literal language of the ‘‘consumer boycott’’ 
proviso, familiar rules of construction, ordinary legisla- 
tive usage, as well as the avoidance of incongruity mili- 
tate against the view urged by the Board. As will be 
demonstrated below, the ‘‘consumer boycott”’ proviso, when 
so read, is in irreconcilable conflict with the First Amend- 
ment. For these reasons, it is respectfully submitted that 
the ‘“‘consumer boycott” proviso should be read as im- 
posing an excepting rule of construction which accords 
preferred treatment to non-picketing publicity. Under 
the view here urged, non-picketing publicity would come 
within 8 (b) (4) only upon proof of: (1) proscribed in- 
ducement or coercion, and (2) proscribed objective, and 
(3) intended effect as defined in the proviso. Such rule 
is to be contrasted with that applicable in picketing cases 
in which proof of the third element, intended effect, is not 


required. 


2. The “Consumer Boycott’’ proviso, if construed to 
create a substantive unfair labor practice renders the stat- 
ute, per se, unconstitutional and void. 


Since the 1959 amendments to Section 8 (b) (4) were 
the result of a unitary legislative compromise, the consti- 
tutional infirmity of one of the amendments necessarily in- 
fects all of the amendments to the section. Carter v. 
Carter Coal Co., 298 U. S. 238, 316 (1936). The Union 
is charged with violating Section 8 (b) (4) (ii), one of the 
1959 amendments, and it therefore has a cognizable in- 
terest in the consumer boycott proviso. Any doubt con- 
cerning the Union’s standing, which might otherwise be 
entertained, is totally dissipated by the Board’s ruling in 


this case that ‘‘consumer picketing’’ is independently pro- 
scribed by the proviso (J. A. 46). 


Once the ‘‘consumer boycott’’ proviso is accorded sub- 
stantive status, it follows that non-picketing, consumer 
publicity is unlawful if it has ‘‘an effect of inducing any 
individual . . . not to perform any services at the estab- 
lishment of the employer engaged in such distribution.”’ 
(Section 8 (b) (4), third proviso.) Aside from the ob- 
vious proposition that speech is not amenable to restraint 
because of its effect,? the ‘‘consumer boycott’’ proviso is, 
when so construed, unconstitutional and void. 
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Relevant passages from Schneider v. Irvington, 308 U.S. 
147, 155, 161, 164 (1939), are set forth elsewhere in this 
brief, supra, p. 18 Substantially similar declarations 
will be found in all of the cases just cited. 


The substantive role in which the Board would cast 
the consumer boycott proviso exceeds the proviso’s capa- 
bilities and gives rise to constitutional infirmity; thereby 
destroying not only the proviso but also the other 1959 
amendments to Section 8 (b) (4). Properly construed, the 
consumer boycott proviso merely accords to non-picketing 
a preferred status lost only upon proof of proscribed 
means,* object and effect. In picketing cases, only proof 
of proscribed means and object would be required under 
the construction urged by the Union. 


IL. The Union’s Consumer Picketing Did Not Constitute 
a Threat Against, or Coercion or Restraint 
of, Safeway. 


Picketing, standing alone, is not, because it constitu- 
tionally cannot be, synonymous with ‘‘threaten, coerce or 
restrain’’ (supra, pp. 16-22). ‘‘Threaten, coerce or re- 

in.”” in a consumer picketing case, requires proof of 
circumstances or conduct intertwined with the picketing 
which can be said to inflict an economic injury or penalty 
upon the retailer. Cf. NLRB »v. Drivers Local 689, 362 
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a LE. Inducement of an individual under Section § (b) (4) (i) or 
coercion of a person under Section 8 (b) (4) (if). 


U. S. 274, 284 (1960); Int’l B’Hood of Electrical Work- 
ers v. NLRB, 341 U. S. 694, 701-703 (1951); Schatte v. 
International Alliance of Theatrical Stage Employees, 182 
F. 2d 158, 165 (9th Cir. 1950), cert. denied, 340 U. S. 827 
(1950). 


No portion of the record in this case contains even in- 
substantial evidence supporting a finding, that the Union’s 
consumer picketing threatened, coerced or restrained Safe- 
way. There is no contention or showing that Safeway lost 
one penny in gross or net revenues as a consequence of the 
consumer picketing. There is no showing that even a 
single customer declined to enter the Safeway stores dur- 
ing the period of the consumer picketing. The legend on 
the picket sign, as well as the consumer handbills, spe- 
cifically advised Safeway patrons that ‘‘this is not a strike 
against any store or market’’ (J. A. 35-36). Moreover, the 
record affirmatively establishes that the picketing caused 
no interference with Safeway’s deliveries or the handling 
of struck fruit by Safeway employees (J. A. 24). And it 
may be noted in passing that Tree Fruits not Safeway 
filed the charge in this case. 


The Union therefore respectfully submits that the 
Board’s finding of a violation of Section 8 (b) (4) (ii) (B) 
cannot stand. 


TII. The Union’s Consumer Picketing Did Not Have An 
Object of Forcing or Requiring Safeway to Cease 
Doing Business With Tree Fruit. 


Independently of the reasons set forth above, the Union 
submits that the Board’s order should be set aside because 
the record will not support a finding that the Union sought 
an objective proscribed by Section 8 (b) (4) (B). As 
Judge Learned Hand has observed, ‘‘the ‘object’ of an ac- 
tion is the concluding state of things that the actor seeks 
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to bring about: that which satisfies his aim. Hence, it is a 
term relative to a whole sequence of steps that he proposes, 
and it does not apply to those which are only intermediate 
to it? Douds v. Int'l Longshoremen’s Ass’n, 224 F. 2d 
455, 459 (2nd Cir. 1955). Different language was used to 
make the same point by this Court in Seafarers Int’l 
Union v. NLRB, ... App. D.C. ..., 265 F. 2d 585, 591-592 
(D. C. Cir. 1959) : 

“The statute makes the ‘object thereof’ the critical 
factor. Did the union intend to place a boycott on 
{the primary employer] alone, with only an incidental 
economic effect on [the neutral employers], or did it 
intend to place a boycott on [the neutral employers] 
along with [the primary employer] ?”’ 

See also: 


NLRB v. United Brotherhood of Carpenters, 261 F. 
* 2d 166, 172 (7th Cir. 1958). 


The only ‘“‘object”’ which the Union sought to achieve 
is that alleged in paragraph VII of the amended complaint 
and admitted in the Union’s answer. The Complaint al- 
leges in paragraph VII (J. A. 12) and the Answer admits 
(J. A. 17) that: 

“«Commencing on or about December 27, 1960, re- 
spondent local . . - in furtherance of the objects re- 
ferred to in paragraph VI hereof [to obtain certain 
contractual agreements on behalf of the employees of 
the employer members of Tree Fruits] engaged in 
picketing at the premises of retail stores of Safeway, 
located in and about Seattle, Washington. . . .”’ 


The Union, by the legend carried on its picket signs 
(J. A. 23), the instructions issued to its pickets (J. A. 
30-32), and the handbills which it distributed in connec- 
tion with the boycott program (J. A. 35-36), made it plain 
to all that it was boycotting ‘‘Washington State Apples’’ 
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and not Safeway. No demands of any kind were made 
on Safeway. The thrust of the boycott was against Tree 
Fruits. Safeway did not suffer even ‘‘incidental economic 
effects.’? Seafarers International Union v. NLRB, ... 
App. D. C. ..., 265 F. 2d 585, 591-592 (D. C. Cir. 1959). 


Faced with a record barren of evidence supporting the 
claim that the Union sought a proscribed objective, the 
Board again invoked legal presumption: 


“The purpose of picketing the Safeway stores was 
to persuade consumers not to purchase nonunion 
Washington State apples which Safeway in turn pur- 
chased from members of Tree Fruits. The natural 
and foreseeable result of such picketing, if successful, 
would be to force or require Safeway to reduce or to 
discontinue altogether its purchases of such apples 
from the struck employers. It is reasonable to infer, 
and we do, that Respondents intended this natural and 
foreseeable result. Accordingly, we find that the fore- 
going picketing violated Section 8 (b) (4) (ii) (B) of 
the Act’”’ (J. A. 46). 


In the first place, the Board’s implied holding that a 
reduction in purchases is tantamount to a cessation of busi- 
ness is unprecedented. Compare: Retail Clerks Local 770 
v. NLRB, ... App. D. C. ..., 48 LRRM 2598, 2601-2602 
(D. C. Cir. 1961). What the Board has done is to sub- 
stitute possible ‘‘incidental economic effects’? for the 
statutorily required proof of objective. Neither the em- 
ployer’s fears nor the Union’s hopes are relevant here. 
Seafarers Int’! Union v. NLRB, ... App. D. C. ..., 265 
F. 2d 585, 592 (1959). See also: Eastern R. R. Conf. v. 
Noerr Motor Freight, 5 L. Ed. 2a 464, 474-475 (1961). 


Thus, independently of the reasons set forth in the open- 
ing sections of this brief, it is submitted that the Board’s 
order should be set aside because the record will not sup- 
port a finding of proscribed objective. 
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CONCLUSION. 


For the foregoing reasons it is respectfully submitted 
that the Board’s order should be set aside and its cross- 
petition for enforcement dismissed. 


Respectfully submitted, 
SAMUEL B. BASSETT, 
RICHARD P. DONALDSON, 
811 Alaska Building, 
Seattle 4, Washington, 
DAVID PREVIANT, 
HUGH HAFER, 
212 West Wisconsin Avenue, 
Milwaukee 3, Wisconsin, 
Attorneys for Petitioners. 
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ON-PBTITION,.T0 REVIEW. AND SET, ASIDE, AND ON REQUEST 
_ FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD © * z Se 


_—_—— 


_. §RIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


This case is before-the Court upon the petition of 
the Frit. & Vegetable. Packers. & Warehousemen, 
Local-760, and Joint Council No. 28 of the Interna- 
tional: Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America," to review and set 
The two lnbor organizations are hereafter referred to col 
lectively as the Union, or petitioners, and individually as Local 
760 and the Joint Council, respectively. 
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aside an order of the National Labor Relations Board 
issued against them on August 22, 1961, pursuant to 
Section.10(c) of:the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sees. 
151, et seq.). The Board has filed a cross-petition, re- 
questing enforcement of its order. The Board’s deci- 
sidn and order are reported at 132 NLRB_No. 102 
(J-A. 38-50)2 This, Court has jurisdiction of the 
proceedings under. Section 10(e) and. (f) of the Act. 


L The Boards findings of fact 

In brief, the Board found that petitioners. violated 
Seetion 8(b) (4) (ii) (B) of the Act* by picketing at 
the premises of retail stores of Safeway Stores, Inc. 
(herein called “Safeway”), thereby threatening, re- 
straining or coercing Safeway, with an object of fore- 
ing or requiring Safeway to cease doing business with 
the employer members of Tree Fruits Labor Relations 
Committee, Inc. (herein called “Tree Fruits”). The 
evidence upon which the Board based its findings is 
summarized below. are 

Tree Fruits°is a State'of Washington corporation 
which is organized to advise, and act as agent of, its 

24J_A” references are to pages of the Joint Appendix. 
: - appears, refer- 


supporting evidence. 
* Section 8(b)(4) was amended by the Labor- 
and Disclosure Act of 1959 (PL. 96-257, 78 Stat. 


provisions. 
made herein of Section 8(b) (4) 28 in effect prior to the amend- 
ments, it will be identified by reference to the 1947 Act. 
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employer-members in labor disputes and in collective 
bargaining with labor organizations that represent 
employees of its employer-members (J.A. 39-40; 19). 
Tree Fruits represents 21 fresh fruit packing and 
warehousing firms in the Yakima, Washington, area, 
in collective bargaining with Local 760 (J.A. 40; 21, 
26). Three other firms in the area bargain separately 
with Local 760 (J-A. 40; 21). In 1960 the collective 
bargaining agreements between Local 760 and the 
above firms expired, and the parties attempted to ne- 
gotiate new agreements (J.A. 40; 21). The main 
negotiations involved Local 760 and Tree Fruits (J.A. 
40-41; 21). During negotiations, Tree Fruits pro- 
posed modifications in the agreement regarding such 
matters as union security, seniority, and overtime 
(J-A. 40; 21).. Tree Fruits asserted that the modi- 
fications were necessary in order to meet the competi- 
tion of the non-union firms in the industry (J-A- 21). 
‘These proposals were unacceptable to Local 760, and 
on August 29, 1960, Local 760 called a strike against 
employer-members of Tree Fruits as well as two of 
the independent firms (J.A. 41; 21).* 

In December 1960, Local 760 decided, in further- 
ance of its dispute with the employers, to promote a 
“eonsumer boycott” of Washington State apples (S.A. 
41; 21). Local: 760 requested Joint Council No. 28, 
with which it is affiliated, to assign or “loan” Joint 
Council organizers to Local 760 for the purpose of 


«An agreement was reached with the third independent firm, 
Pacific Fruit and Produce Company, and no strike was called 
against that company (J.A. 21). 
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assisting with this program (J.A. 41; 21-22). There- 
after, the Joint. Council Executive Board assigned 
Fred Bowen, a Joint Council organizer, to work with 
Local 760 until further notice (J-A. 41; 22, 27, 28). 
While so engaged on behalf of Local 760, and at all 
times relevant here, Bowen acted under the direction 
and control of James Farrington, secretary-treasurer 
of Local 760 (J-A. 41; 22). During this time, Bowen 
was paid his usual organizer’s salary and expense 
allowance by the Joint Council (J-A- 22). In late 
December 1960 Farrington instructed Bowen to carry 
out a program of picketing and handbilling at the 


premises of certain Safeway stores in Seattle, Wash- 
ington, which were then selling apples obtained from 
members of Tree Fruits (J-A. 41; 22). ee 
Before the start of the picketing, the Union, through 
Bowen, gave the pickets written instructions _ which 
provided, inter alia (J.A. 41-42; 22-23, 30-33) : 

3. You are not to picket in front of or in the 
area of any entrance to the store which is 
apparently set aside for the use of store em- 
ployees and delivery men. As noted above, you 
are to limit your picketing to the consumer 
entrances to the store. ; 

4, This union has no dispute with the grocery 
stores, and you are forbidden to make any 
statement to the effect that the store is unfair 
or on strike. You are also forbidden to request 
that the customers not patronize the store. We 
are only asking that the customers not buy 
Washington State apples, when they . are 
shopping at the store. 
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5. Similarly, you are not to interfere with the 
work of any employees.in the store. If you are 
asked by these employees what the picketing is 
about, you are to tell them it is an advertising 
or. consumer picket and that they should keep 
working. Likewise if you are asked by any 
truckdrivers who are making any pickups or 
deliveries what the picket is about, you are to 
advise. that. it. is an advertising or .consumer 
picket and that it is not intended to interfere 
_with pickups or. deliveries (ie. that they are 
free to go through). 

Also, before the picketing began, either Bowen. or 
one of the pickets gave each store manager a written: 
document which recited Local 760’s version of the dis- 
pute with Tree Fruits and explained the purpose and 
procedure of the picketing as follows .(J-A. 423.23, 
32-34): so sot 
The strike at Yakima is still continuing and 

in order to win this strike, we must ask the 
“eonsuming public not to purchase Washington 
State Apples. 

Therefore, we are going to place “peaceful 
pickets at the entrances to_ your store for the 
purpose of trying to persuade the public not to 
buy Washington Apples.’ These pickets’ are 
being. instructed to patrol peacefully in front 
of the consumer entrances of: the store, to: 
stay away from the delivery entrances and not_ 
to interfere with the work of your employees, 
or with deliveries to or pickups from‘your store. 
A copy of the instructions which have been fur- 

‘ nished to the pickets is attached herewith. 

We do not intend that any of your employees" 

cease work as a result of the picketing. We ask 


6 
that you advise your employees of our inten- 
tions in this respect, perhaps by posting this 
notice on your store bulletin board. 

If any of your employees should stop work 
as a result of our program, or if you should 
have any difficulties as far as pickups and deliv- 
eriés are concerned, or if you observe any of the 
pickets disobeying the instructions which they 
have been given, please notify the undersigned 
union representative at once and we will take 
steps to see that the situation is promptly 
corrected. 

On December 27 and 29, 1960, and on January 5, 6, 
7, 12, 13, 14, 19, 20 and 21, 1961, pickets appeared at 
46 Safeway Stores located in and near Seattle, Wash- 
ington (J-A. 43; 22, 29). The pickets patrolled in 
front of the store premises wearing cardboard plac-- 
ards which stated (J.A. 43; 23, 37): 

TO THE CONSUMER: NON-UNION WASHING.~ 
TON STATE APPLES ARE BEING SOLD AT THIS 
STORE. PLEASE DO NOT PURCHASE SUCH AP- 


PLES. THANK YOU. TEAMSTERS LOCAL 760, 
YAKIMA, WASHINGTON. 


The pickets also distributed handbills which urged 
against the buying of Washington State apples be- 
cause the 1960 crop was being packed by nonunion 
firms which were unfair to their employees (J.A. 43; 
23, 35, 36). Two and, in one case, three pickets ap- 


“The pickets consisted of (1) union representatives in the 
Seattle area who volunteered their services; (2) striking mem- 
bers of Local 760 who traveled from Yakima to Seattle for 
this purpose; and (3) hired pickets, who were obtained locally, 
and paid by Local 760 for their services (J.A. 22). 
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peared at. store premises after the stores opened for 
business and left before the stores closed (J.-A. 43; 23, 
29). The pickets patrolled the sidewalks in front of 
the main customer entrances to the stores, distributing 
handbills to any persons passing by who were willing 
to accept them (J.A. 43; 23). _ 

At no time did the pickets walk in front of store 
entrances used solely by employees, or used exclusively 
for delivery of merchandise (J.A. 43; 23-24). At 
locations where stores were situated to the rear of a 
parking lot, the pickets confined their picketing to, the 
public sidewalk near the entrance to the parking lot 
(JA. 43; 24). 

The pickets were visible, through store windows, to 
some of the employees working in the stores (J.A. 43; 
24). Some store employees used main customer en- 
trances to the stores for ingress and egress and, in so 
doing, passed the pickets (J.A. 43; 24). During the 
picketing and handbilling the employees of the stores 
contizued to work in the normal way, andthe stores 
eontinued to receive deliveries of merchandise as usual 
(J.-A. 43-44; 24). No deliveries or pickups were 
stopped or interfered with, and no employee of Safe- 
way or of any other employer quit work or refused to 
handle fruit packed by the employer-members of Tree 
Fruits (J.A. 43-44; 24). The picketing and handbill- 
ing were peacefully conducted at all times (J-A. 44; 
24). The entrances. to the stores were not blocked, 
and there was no interference with ingress and egress 
(JA. 44; 24). 4 WTS. x 
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I. The Board’s- conclusions and -order 


Upon the foregoing facts, the Board concluded that 
petitionérs’ picketing at the Safeway stores violated 
Section 8(b)(4)(@)(B) of the Act. The Board 
found that such picketing was intended to threaten, 
restrain, or coerce Safeway. for the illegal object of 
forcing and requiring Safeway to cease selling or han- 
dling the products of the members of Tree Fruits 
“(J.A. 46-47). ‘The Board also found that both Local 
760 and Joint Council No. 28 were responsible for the 
‘unlawful picketing (J-A. 46). The Board ordered the 
Union to cease and desist from the unfair labor prac- 
tice found, and to. post appropriate notices (J.A. 48- 
49) ere 


p “3 or . 
A Section 8(b) (4) (ii) of the Act is a wholly new 
provision, enacted as apart of the. 1959 Landrum- 


Griffm amendments. That section makes it an unfair 
labor practice for a union. ‘to. threaten, coerce, OF 
restrain any person” where an. object. is to force 
him to cease doing business with any other person. 
A purpose.of Section 8(b) (4)(ii) was to close. the 
“loophole” under the Taft-Hartley Act which, by 


int insofar as it alleged that 


courage” the employees 
ceeding. See Minneapolis House Furnishing Co., 
No. 2. 
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permitting the direct coercion of neutral employers, 
thereby enabled unions to put economic pressure 
upon neutral employers, by means of a consumer 
picket line, to force the neutral to cease doing pbusi- 
ness with the primary employer. The plain meaning 
and legislative history of Section 8(b) (4) (ii) make 
clear that that provision was intended to outlaw 
peaceful consumer picketing at the: premises-of a 
neutral employer. This conclusion “is bolstered by 
the proviso to Section 8(b) (4) which permits pub- 
licity. ‘‘other than picketing.”’ The Union’s picket- 
ing of the Safeway’ stores, in furtherance of its dis- 
pute’ with: Tree Fruits, ‘is the classic situation now 
outlawed by Congress in Section’ 8(b) (4) @)- 

B. The Union picketed the Safeway stores to per- 
suade consumers not to purchase from.Safeway the 
Washington State apples which Safeway in turn pur- 
chased from Tree Fruits. There could be no surer 
nor wnore effective way to ‘force’ Safeway to cease 
doing business with Tree Fruits than by, removing 
the consumer, market for ‘the apples. The Board 
properly concluded that an object of the picketing 
was to force or: require Safeway to reduce or dis- 
continue altogether its purchases’ of such apples from 
Tree Fruits, in violation of subsection (B) ‘of Section 
8(b) (4). ; an 

GC. Section 8(b)(4) (ii) does not contravene the 
prohibitions ‘of the “First. Amendment Section 
$(b) (4) Gi) sets forth a narrow injunction against 
picketing .in. furtherance of limited and., specifically 
defined unlawful objectives. The power of Congress, 
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under Article I, §8 of the Constitution, to proscribe 
picketing which has as its object the violation of a 
valid and defined public policy—here, the elimination 
of secondary boycotts—has been settled by a long line 
of Supreme Court decisions. 

ARGUMENT 
L wis uccaspesmesty Hossbsciaths Ueleniapieishionscon: 


stad, comin oe ene Sere 
~ Section 3(b)(4)(ii) of the Act 

Seetion 8(b)(4) of the Act, as amended by. the 
Labor-Management Reporting and Disclosure Act. of 
1959, provides, in relevant part, that, it shall/be an 
unfair labor practice for a union or. its-agents: 

(é) tosenigagé iniior’tolmnddeo-or enévurage 
- any. individual employed by any person. en- 
gaged in commerce or in an industry affecting 
commeree to engage in, a strike or a refusal 
in the course of his employment to use, manu- 
facture, process, transport, or otherwise 
handle or work on any goods, articles, mate- 
rials, or commodities or to perform any serv- 
jees;or © * 

(Gi) to threaten, everce, or restrain any per- 
gon, engaged in, commerce or in. an. industry 
affecting commerce, where in either case an 
objective thereof is: 

@.-. * * * & 

(B) forcing or requiring any person to 
cease using, selling, handling, transporting, or 
See ee ee ee erectan 
* producer, processor, or manufacturer, or 


il 


cease doing business with any other per- 
son * * *, 


* * * * * 


Provided, * * * That for the purposes of 
this paragraph (4) only, nothing contained in 
such paragraph shall be construed to prohibit 
publicity, other than picketing, for the purpose 
of truthfully advising the public, including 
consumers and members of a labor organiza- 
tion, that a product or products are produced 
by an employer with whom the labor organi- 
zation has a primary dispute and are distrib- 
uted by another employer, as long as such 
publicity does not have an effect of inducing 

‘any individual employed by any person other 
than the primary employer in the course of - 
his employment to refuse to pick up, deliver, 
or transport any goods, or not to perform any 
services, at the establishment of the employer 
engaged in such distribution; * * *. 

Im this case, the Board found that the Union’s 
picketing violated Section 8(b)(4) (ai) of the Act.” 
Section 8(b) (4) (ii) is a wholly new provision, added 
to Section 8(b) (4) by Congress as a part of the 1959 


*The Board did not find that the Union’s handbilling con- 
stituted a violation of the Act in this case, and that finding 
ig not at issue. It may be noted that the Board has held that 
handbilling and leaflet distribution are protected activity under 
the “publicity” proviso to Section 8(b) (4). See Ménneapolis 
House Furnishing Co., 182 NLRB No. 2; Lohman Sales Co., 
182 NLRB No. 67; Shop-Rite Foods, Inc. (Piggly Wiggly), 
188 NLRB No. 88; Middle South Broadcasting Co., 188 NLRB 
No. 165. See also, Electrical Workers Union, Local 73, 188 
NLRB No. 46; JBEW, Local 712 (Golden Dawn Foods), 184 
NLRB No. 78. 
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amendments. Prior to the amendments, Section 
8(b) (4) of the Taft-Hartley Act made it an unfair 
labor practice for a union to exert pressure on an 
employer with whom the union had a dispute by in- 
ducing and encouraging the “employees” of a neutral 
employer to engage in a work stoppage for a pro- 
seribed object. As interpreted by the Board and 
the courts, however, nothing in the Taft-Hartley Act 
prevented a union from putting pressure directly on 
the neutral employer himself in an effort to have him 
diseontimne his business relations with the primary 
employer. ‘Thus, in view of this so-called. “loophole” 
in the law, unions were free to exert pressure on the 
neutral employer by using one of labor’s most effective 
weapons, secondary consumer picketing—that is, 
picketing at the premises of a retail store to urge the 
customers of the store to refrain from buying the 
produets of the primary employer.” Si 
- The Landrum-Griffn amendments to the Act made 
important changes in the law by closing this “loop- 
ing entirely. Section 8(b) (4) (ii) . now. makes. it 
unlawful “to threaten, coerce, or restrain any person’’ 
where an object is to force him to cease doing busi- 
ness with any other person. The legislative: history 
*See, eg, NLEB. v. Business Machine & Office, etc., Loci 
459 (Boyal Typewriter), 228 F. 2A 558, 550-561 (C.A. 2), cert. 
den., 351 US. 962; NLRB. v. International Union of Brewery 
Workers, 272 F. 2a 817, 819 (C.A. 10); Sealright Pacific, Ltd., 
2 NLRB 271; The Hoover Co., 0 NLRB 1614; Crowley's 
Mik Co., Inc., 102 NLEB 996... Ct. United Wholesale & Ware- 
House Employees, Local 261 v. N.L.EBB., 108 U.S.App. DC. 
$41, 282 F. 2d 824 (C_A-DC.). aoe 
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to-Section 8(b)(4) (ii) leaves no doubt that the 
Union’s picketing of the Safeway stores in this case, 
in furtherance of its dispute with Tree Fruits, pre- 
sents the classic situation outlawed by Congress in this 
new section. 

On January 28, 1959, President Eisenhower recom- 
mended to the Congress that it enact legislation to 
close, inter alia, the above-described “loophole” in 
Section 8(b)(4).. Thus, the President recommended 
legislation “To amend the secondary boycott provi- 
sions of the National Labor Relations Act so as to 
cover the direct coercion of employers to cease or 
agree to cease doing business with other persons * * *.” 


. &. Doe. No. 10, 86th Cong., 1st Sess., 105 Cong. Rec. 


1297; I Leg. Hist. 80-82. Testifying before the Sen- 
ate Labor Committee on Labor and Public Welfare in 
support of the administration’s proposal (105 Cong. 
Rec. 1272, 1280-1289), Secretary of Labor “Mitchell 
pointed out that, “The effect of this type of secondary 
activity [direct coercion of employers] is no less dam- 
aging upon employers and employees and no less con- 
trary to the public interest than is the type of second- 
ary activity presently prohibited by the Act.” 105 
Cong. Ree. 1727, 1730; II Leg. Hist. 990, 994. And, 
as-then Senator Kennedy remarked, “There has never 
been any dispute about the desirability of plugging 
these artificial loopholes.” 105 Cong. Rec. 17898; IT 
‘Leg. Hist. 1431. : 


"Zetag. Hist.” denotes the two volume work Legislative His- 


te of the Labor-Management Reporting and: Disclosure Act 
of 1959 (G.P.O., 1989). goseg) Neo aod UC acts Sh Sk 
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- When, in the early stages of Congress’ consideration 
of new. legislation,” the Kennedy-Ervin bill failed to 
contain amendments to Section 8(b) (4) which would, 
tnter alia, ban consumer picketing, a strong protest 
was raised as follows (S. Rep. No. 187 on S. 1555, 105 
Cong. Ree. 5917, 5920; I Leg. Hist. 397, 475) : 


Present law makes it an unfair labor practice 
for a union or its agents to urge the employees 
of an employer to refuse to perform work for 
the purpose of compelling their employer to 
eease doing business with some other person. 
This provides the biggest loophole in the present 
law. The prohibition is against the threatening 
or urging of the “‘employees’’ of the other em- 
ployer. Nothing is said about urging or per- 
suading the employer of the secondary em- 
Ployees. Thus a union having a dispute with 
or attempting to organize the employees of em- 
ployer A can go directly to employer B, who 
either uses employer A’s products or supplies 
exaployer A with raw materials, and. threaten 
eraployer B with a strike or picket line if he 
continmes to do business with employer A. * *-* 
So B readily suecumbs to the union pressure 
and tells A he no longer wishes A’s products or 
will no longer supply raw materials to A, and in 
so doing no one has violated present law. But 
look at the situation of employer A. Perhaps 
B is his primary customer or supplier. His 
alternative is to yield entirely to the unions’ 


sellees Ae dae tae 257 (1959). 
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demands * * * or go out of business. Countless 
examples of actual cases corresponding to this 
hypothetical have been presented to congres- 
sional committees in various hearings since 
1947 ** *. The [Goldwater] bill, S. 784 meets 
this problem by amending section 8(b)(4) of 
the present law to make the restriction apply to 
“threaten, coerce, or restrain any person en- 
gaged in commerce * * *.” 

The administration’s bill contained the provisions 
eventually enacted as clause (ii). Senator Curtis, a 
co-sponsor of the bill, pointed out that, “Sophisticated 
unions avoid the proscriptions of the Act by directly 
threatening or coercing the secondary employer or his 
supervisory personnel * * *. These loopholes which 
permit unions to instigate effective secondary boycotts 
should be closed, and the effect of the secondary boy- 
cott provisions of this bill will be to close them.” 105 
Cong. Rec. 1296; II Leg. Hist. 989. Not only is it 
clear that the general aim and purpose of Congress 
was to eliminate the evils which in its view consumer 
picketing entailed, it is equally clear that Congress 
specifically intended to achieve this aim by the enact- 
ment of clause (ii). Or, stated another way, Congress 
understood and intended that the words “threaten, 
coerce, or restrain any person” would bar peaceful 
consumer picketing carried on for the objectives pro- 
scribed: by Section 8(b) (4). Thus, in a colloquy with 
Representative Brown on the floor of the House of 
Representatives, Representative Griffin discussed a 
hypothetical boycott situation which strikingly re- 
sembles the present case—that is, picketing in front of 
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the customer entrances of secondary employers to 
coerce them to cease doing business with the primary 
employer—and concluded that clause (ii), contained 
in the Landrum-Griffin bill, would cover the situation. 
In relevant part, the colloquy was as follows (105 
Cong. Ree. 15672-15673; II Leg. Hist. 1615) : 


Mr. Brown. * * * My question concerns the 
picketing of customer entrances to retail stores 
selling goods manufactured by a concern under 
strike. Would that situation be prohibited un- 
der the gentlemen’s bill? 

2s 


Mr. Garris. Then we are not talking about 
picketing at the place of the primary dispute. 
We are concerned about picketing at a store 
where the furniture is sold. Under the present 
law, if the picketing happens to be at the em- 
ployee entrance so that clearly the purpose of 
the picketing is to induce the employees of the 
secondary employer not to handle the products 
of the primary employer, the boycott could be 

However, if the picketing happened to be 
around at the customer entrance, and if the pur- 
pose of the picketing were to coerce the em- 
ployer not to handle those goods, then under the 
present law, because of technical interpreta- 
tions, the boycott would not be covered. 

Mr. Brown. * * * In other words, the Taft- 
Hartley Act does not cover such a situation 
now? 

Mr. Garruy. The way it has been inter- 


. Mr. Brown. * * * But the Griffin-Landrum 
on ; 5 ; 
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Mr. Garrrix. Our bill would; that is right. 
If the purpose of the picketing is to coerce 
or restrain the employer of that second estab- 
lishment, to get him not to do business with 
the manufacturer—then such a boycott could 
be stopped. 
- Indeed, the opponents of the amendment clearly 
‘gecognized the meaning and effect of the provisions 
of clause (ii). Thus, Senator Humphrey stated 
(105 Cong. Rec. 6231, 6232; IT Leg. Hist. 1037) : 


To distribute leaflets at the premises of a neu- 
tral employer to persuade customers not to buy 
a struck product is one form of consumer ap- 
peal. _To peacefully picket the customer en- 
trances, with a placard asking that a struck 
_ product not be bought, is another form. I fear 
that consumer picketing may also be the target 


of the words “coerce, or restrain.” I fear 
that, in addition to the existing foreclosure of 
the union on strike from making any effective 
appeal to the employees of the so-called neutral 
employer, the union is now to be effectively 
sealed off from even an appeal to the con- 


sumers.” 


And Senator Morse (105 Cong. Ree. 17881, 17882; II 
Leg. Hist. 1426) : 
This bill does not stop with threats and with 
ilegalizing the hot cargo agreement. It also 
makes it illegal for a union to “coerce, or Te 
strain.” This prohibits consumer picketing 
‘Petitioners’ contention that clause (ii) does not, 
and was not intended to, ban peaceful consumer pick- 
-eting, “but only picketing coupled with ‘additional 
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threatening or coercive conduct, completely ignores 
the legislative history of this clause, which, as we 
have shown, demonstrates without any question that 
Congress intended to outlaw secondary boycotts even 
when achieved by means of peaceful consumer pick- 
eting. Petitioners assert, in effect (Brief, p. 12), 
that resort to the legislative history to ascertain 
the intent of Congress with respect to Section 
8(b) (4) (ii) (B) is erroneous because the plain: lan- 
guage of that section precludes any conclusion that 
consumer picketing falls within its scope. We show 
below that the language of the section relied upon 
by petitioners—ie., the words “‘to threaten, coerce, 
or restrain,’’"—does not have the limiting significance 
urged by petitioners.” 

There is accordingly no merit to petitioners’ as- 
sertion that the Board could not validly examine the 
legislative history in resolving Congressional intent 
with respect to Section 8(b):(4)(ii)(B)’s scope. 
The legislative history in this connection, indeed, is 
so pointed, and so sharply delineates the intent of 
Congress, that even were the language of the section 
itself more easily read as not encompassing consumer 
picketing, the plain intent of Congress expressed by 
the legislative history would prevail. 


33 Indeed, as more fully developed below, in construing this 
kind of language in Section 8(b)(1)(A) with respect to peace- 


Congressional intent. W.L2RB. v. Drivers Local No.: 639 
(Curtis Bros.), 362 U.S, 274. 
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Petitioners’ argument also overlooks another cardi- 
nal rule of statutory construction—that particular 
provisions of a statute are not to be read in isolation, 
but in conjunction with the statute as a whole. Here, 
the “secondary boycott” provisions of the statute it- 
self contain internal evidence that irrefutably demon- 
strates the propriety of the Board’s construction. 
Thus, Section 8(b) (4) contains a proviso which, in 
relevant part, provides “that for the purposes of this 
paragraph (4) only, nothing contained in such para- 
graph: shall be construed to prohibit publicity, other 
than picketing, for the purpose of truthfully advising 
the public, including consumers and members of a la- 
bor organization, that’ a product or products are pro- 
duced by an employer with whom the labor organiza- 
tion has a primary dispute. and are distributed by 
another employer * * *” The proviso modifies the 
enttre Section 8(b) (4) and operates as a rule of con- 
struction: We'neither’ contend nor’ suggest that the 
proviso has the substantive role of creating a separate 
unfair labor practice—that i is, of prohibiting conduct 
which is not otherwise prohibited by Section 8(b) (4). 
As we have shown above, Section 8(b) (4) Gi) itself 
makes consumer picketing for an. objective interdicted 
by subsections (A), (B), (C), or (D) an unfair labor 
practice. Operating: as a rule of construction, the 

buttresses, this conelusion, for the phrase 
“other than picketing” in the proviso shows, when 
read. together with clause (ii), that’a consumer picket 
line at a neutral’s place of business is prohibited. 
Stated otherwise, the proviso simply privileges certain 
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publicity activity which some of the Senate. conferees 
feared might otherwise run afoul of the Act.” 

Thus, as then. Senator Kennedy explained (105 
Cong. Ree. 17898-17899; II Leg. Hist. 1431-1432) :* 


Under the Landrum-Griffin bill it would have 
been: impossible fora union to inform the cus- 
tomers of a secondary employer that that em- 
ployer or store was selling goods which were 
made under racket conditions or sweatshop 
conditions, or in a plant where an economic 
strike was in progress.. We were not able to 
persuade the House conferees to permit picket- 
ing in front of that secondary shop, but we 
were able to persuade them to ‘agree that the 
union shall be free to.conduct informational 
activity short. of picketing. In other words, 
the union can hand out handbills at the shop, 
ean place advertisements in newspapers, can 

- make announcements over the ‘radio,’ and ‘can 


See also, Cax, op.cit., supra, n.14, at p. 274. fy 
Kennedy had also stated earlier, in 
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earry on all publicity short of having ambula- 

tory picketing in front of a secondary site. 

Similarly, reporting on’ the final bill, Senator Dirk- 

sen pointed out: (105 Cong. Ree.—App. A8273-A8275; 
II Leg: Hist. 1822) : 

"Jt bars a union from picketing a retail store 
to advertise that the store is handling the goods 
ofa firm the union was‘striking, but permits 
other forms. of. such advertising—handbills, for 
example—if they do not cause the, store’s em- 
ployees to stop working or prevent pickups and 
deliveries. © 

Petitioners. assert. that “threaten, coerce, or re- 
strain’? are words of art which have. been construed 
not to include peaceful picketing, and therefore, in 
view of this history, if Congress had meant to reach 
peaceful picketing in clause (ii) it should have specifi- 
cally used the term “peaceful picketing.” Peti- 


“Jn his analysis of the final amendment, Senator Goldwater 
explained (105. Cong. :Recr—App. 48509, A858; IT Leg. Hist. 
1848, 1857) : 

sR sa caper -suneudiniontesin’ the: comtucense wepenksales snakes 
secondary consumer boycotts illegal subject to certain narrow 
and limited’ exceptions. ‘Thus, under previous law .a labor 
union having a dispute with the producer, company A, could 
lawfully ‘picket the distributor, company B, who carried com- 
pany aS Deon oe On ee es 


See also, 105 Cong. Rec.—App, A AS464; IT “Lag. Hist. 
1840, -1842(1)$°105 Cong. Rec—App. ASS€9, AS372; IT Leg. 
Hist. 1880; 1884(1). ~~ 
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tioners’ argument has a superficial appeal which does 
not withstand analysis. The crucial factor, as we 
have shown above, is that Congress, in enacting this 
law, made its intention manifestly clear that, at the 
least, the words “‘coerce, or restrain” included. peace- 
ful picketing. And this showing of legislative intent 
is dispositive of petitioners’ argument. 

Petitioners’ argument is based not only upon a mis- 
taken analogy to: N.L-R.B. v. Drivers, Local No. 639 
‘(Curtis Bros.), 362 US. 274, but also upon the mis- 
taken assumption that, in the past, peaceful picketing 
had never been deemed to constitute coercion or re- 
straint. Thus, in the Curtis decision,~ the Board had 
held that peaceful recognitional picketing by a minor- 
ity union violated Section 8(b)(1)(A) of the Act. 
‘However, in affirming this Court’s reversal of the 
Board decision, ‘the Supreme Court held (362 US. 
at 290): 

We conelude. that the Board’s interpretation 
of °§ 8(b)(1)(A) finds support neither in the 
way Congress structured §8(b) nor in the 
legislative history of § 8(b)(1) (A). Rather it 
seems clear, and we hold, that Congress in the 
Taft-Hartley Act authorized the Board to regu- 

“late peaceful . “recognitional’”’ picketing only 
when it is employed to accomplish objectives 
-. specified in § 8(b) (4); and that §8(b)(1)(A) 
is'a grant of power to the Board limited to au- 
thority to proceed against union tactics involv- 
ing violence, intimidation, and reprisal or 


I 


™ Dricors, Chaufeurs & Helpers, Lootl Union No. 689, 119 


LEB 232, enforcement denied, 107 U.S. App. D.C. 42, 274 F. 
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threats thereof—conduct involving more than 
the general pressures upon persons employed 
by the affected employers implicit in economic 
strikes. 

But, in so concluding, the Court further stated (id., 
at 291): 

We are confirmed in our view by the action 
of Congress ‘in passing the Labor-Management 
Reporting and . Disclosure Act. of 1959. That 
‘Act goes beyond the Taft-Hartley Act to legis- 
late a comprehensive code governing organiza- 
tional strikes and picketing * * *. 

Thus, the Supreme Court concluded that Congress 
did not undertake to enter the area of picketing by 
Section 8(b)(1)(A), not because the Court thought 
that the words “restrain or coerce”, standing alone 
could not encompass peaceful picketing, but rather 
because the legislative history. of Section 8(b) (4) (A) 
indicated that Congress did not intend thereby to 
interfere with the legitimate organizational techniques 
of unions, that Congress had dealt with the problem 
of picketing for recognition to a limited extent only 
in Section 8(b) (4)(C), and that Section 13 preserved 
the right to strike (and to engage in peaceful picket- 
ing) unless the Act specifically provided otherwise 
(see 362 U.S. at 282-288). In short, it is sufficient 
answer to petitioners’ contention to recognize that, 
unlike the legislative history of Section 8(b) (1) (A), 
the legislative history of the recent proposals to pro- 
seribe picketing. in furtherance of secondary: boycott 
objectives, culminating in the adoption of Section 
8(b) (4) (ii), shows an’ unchallenged acknowledgment 
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that peaceful picketing of the kind involved here was 
encompassed by the Congressional enactment of 
clause (ii). 

Any contention that Curtis froze the words “‘re- 
straint”? or “coercion”? as terms: of art: limited: to 
physical coercion of employees or direct threats of job 
loss is negated by the Supreme Court’s recent de- 
cision in International Ladies’: Garment Workers’ 
Union, AFL-CIO (Bernhard-Aliman) v. NE2B., 
366 U.S. 731. The Supreme Court, agreeing with the 
decision of this- Court,” sustained the Board’s con- 
dlusion that a union violated Section 8(b) (1) (A), by 
entering into a contract with an employer which ac- 
cords exclusive recognition to’ the union at a time 
when the union represents only a minority of the em- 
ployees in the bargaining unit. Bernhard-Altmann 
shows, in short, that the words’ 3 int”? and 

“eoercion” are not limited to physical coercion and 
direct threats but cover other forms of economic pres- 
sure as well. 

Reeognizing that Curtis tarned upon the legislative 
history of Section 8(b)(1)(A), and thus putting the 
matter in its proper perspective, it must be acknowl- 
edged that Congress’ use of the words “‘coerce, or 
restrain” to reach peaceful picketing, and the Board’s 
eonelusion that such is the meaning and intendment 
of Section 8(b)(4) (ii), comport with the interpreta- 
tion which the Supreme Court has given to compa- 
rable language in state laws. Thus, in Building Serv- 
ice Employees v. Gazzam, 339 U-:S. 532, the Supreme 


26108 U.S. App. D.C. 68, 280 F. 2d 616. 
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Court sustained the finding of a state court that the 
peaceful picketing’ there was designed to coerce em- 
ployees in their choice of bargaining representatives, 
contrary to a state policy which provided: that: em- 
ployees should be free from “eoercion, interference, 
or restraint”’ (339 U.S. at 538). ‘The Supreme Court 
there pointed out that “picketing is more than speech 
and establishes a locus in quo that has far more po- 
tential for inducing’ action or nonaction than the'mes- 
sage the pickets convey” (339 U.S."at 587). Simi- 
larly,in International ‘Brotherhood: of Teamsters v- 
Vogt, 354 U.S. 284, the ‘Supreme Court’ sustained a 
state court injunction against peaceful ‘picketing, on 
the ground that, because of the economic pressure 
which the picketing” exerted on ‘the ‘employer’s busi- 
ness, the state court was warranted in inferring that 
the ultimate purpose of the’ picketing was to coerce 
employees in‘ the exercise*‘of’ their ‘organizational: 
rights, contrary to state “policy... In. its: decision, 
affirmed by the Supreme ‘Court, the’ Wisconsin 
Supreme Court had pointed: out -that, “Qne-would:be 
credulous indeed ‘to believe under the circumstances 
that the Union had no thought’of coercing the em- 
ployer to interfere with its employees in their right 
to joi or refuse to join the defendant Union” (354 
US. at 286, quoting ‘frem 270 Wis, 315, 74 NUW. 2d 
749, 753). 

Indeed, as pertinently summarized by one informed 
commentator: ‘What difference is there between the 
sympathetic cooperation of the public, on the one 
hand, and of workers, on the other? * * * All picket- 
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ing is obviously conducted to coerce. The desired co- 
ereion is achieved through convincing customers not 
to enter, by persuading loyal employees to withdraw, 
by influencing job hunters to remain away, and. by, 
enlisting the aid of all other union folk with a preju- 
dice against crossing picket lines. I do not suggest 
that peaceful picketing coerces those whose aid. is 
requested. But I doubt if much support is won on in- 
telleetual conviction as to the merits of: the cause. 
Most of it is probably induced by a combination of 
fear, pradence and social embarrassment—a sort, of 
psychological. coercion which. compounds itself ulti- 
mately into economic coercion on the picketed busi- 
ness.””. Gregory, Constitutional Limitations on, the 
Regulation of Union and Employer Conduct, 49 Mich. 
EL. Rev. 191, 207 (1950). This, reality of industrial 
life was clearly recognized by Senator. Morse: when 
he said, as diseusssed earlier, that Section 8(b) (4) (ai). 
“makes it illegal for a union to ‘coerce, or restrain.’ 
This prohibits consumer picketing.” 105 Cong. Ree.. 
17881, 17882; II Leg. Hist. 1426. 2 

In sum, the plain meaning, background, and degis-, 
lative history of Section 8(b)(4)(ii) compel the 
Board’s conclusion that peaceful consumer picketing 
in front of a secondary establishment is prohibited.” 
Accordingly, the Board properly determined in this 

11 See, United Wholesale & Warehouse Employees, Local 261 
(Perfection Mattress & Spring Co.), 129 NLRB 1014; Mar 
neapolis House Furnishing Co., 132 NLRB No. 2. See.also, Gil- 
more Construction Co., 127 NLEB 541, 545-546, enf'd sub nom., 


NW.LBB. v. International Hod Carriers, Local 1140, 285 F. 2d 
397 (C.A. 8). - 
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case that the Union’s picketing of the Safeway stores, 

in view of its illegal object, violated Section 8(b) (4) 

Gi) @). 

IL, The Board properly found that the Union’s picketing was 
for an unlawful object 


Section -8(b) (4).(ii) (B).. prohibits picketing for an 
object of forcing or requiring any person to .cease 
selling or handling the products of any other pro- 
dueer or processor. The undisputed. facts prove be- 
yond: cavil that the Union’s picketing was designed to 
achieve precisely, such an. unlawful object. Thus, on 
August 29,1960, following the breakdown. in collective 
bargaining negotiations, ‘the Union called its - strike 
against Tree Fruits. When the pressure of the strike 
“proved insufficient to make ‘Tree Fruits aecede to the 
Union’s bargaining position, the. Union decided. to 
embroil the neutral Safeway-employers in its dispute 
in order. to- increase the economic pressure on Tree 
Frnits: The) Union thereupon, in December 1960, 
embarked. upon its program of picketing at the prem- 
ises of the 46 Safeway. stores—the purpose of the 

picketing, as well as its clear and. literal appeal, being 
to persuade consumers ot to purchase the Washing- 
ton State apples which Safeway in’ turn purchased 
from members’ of Tree Fruits. There could be no 
surer nor more effective way to foree or require Safe- 
way to cease doing business with the members of Tree 
Fruits. than by removing the consumer market for 
‘Washington State apples. 

That the Union’s object was the elimination of ‘Tree 
Fruits’ market is made further evident by the Union’s 
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own. statements in the printed notices which the 
Union distributed to Safeway managers (J.A. 42; 23, 
32-34). The Union pointed out that the strike against 
Tree Fruits was still in progress and that “in order 
to win this strike, we miust“ask the consuming public 
not to purchase Washington State Apples.” The no- 
tice continued; “Therefore, we are going to» place 
peaceful pickets at-the entrances to your store for the 
purpose of trying to’persuade the public not to buy 
‘Washington apples.” The“ notice ‘concluded that: if 
"Washington State apples were notin fact being sold 
at any particular Safeway store, then the Union would 
“see that the ‘picketsare transferred to“another store 
where “Washington State Apples are actually ‘being 
sold.” In short, the Union’ made‘ it clear that-its 
picketing would cease when Safeway stopped selling 
‘and handling ‘Tree Fruits’ apples and.“it sought to 
achieve this goal through the constraint of consumer 
‘boycott of the apples of ‘Tree Fruits members which 
Safeway sold: The Board was clearly justified in 
finding that “‘the natural and foreseeable result of 
such ‘picketing, if successful, would be to force or: re- 
quire- Safeway to reduce or to discontinue altogether 
its ‘purchases “of ‘such apples from the struck em- 
ployers” (J.-A: 46). é 

Indeed, the very reasoning which supports the 
Board’s finding was accepted as a virtual truism by 
the Seeond Cireuit in N.L.RB. v. Business Machine 
and Office, cte., Local 459 (Royal Typewriter), 288 F. 
24 553. In that ease, the union, in furtherance of its 
dispute with Royal over contract terms, engaged in 
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peaceful picketing at the premises of Royal’s cus- 
tomers with signs addressed to the public only.: The 
Board found that an. object of. the picketing was to 
induce ‘the customers~to cease doing~ business with 
Royal The union argued. that.it.‘‘sought.to do this 
only by embarrassing the firms picketed and bringing 
its grievance to the attention of the customers of those 
firms ‘and’ the “general publie” * (238 F: 2d‘ at 556). 
While holding that the consumer picketing’ itself was 
not proscribed by the phrase “to induce or encour- 
age ... employees” under Section: 8(b) (4) (A): of 
the Taft-Hartley Act, the Court acknowledged that the 
-picketing “‘was. clearly secondary. picketing -with the 
object defined in°§8(b) (4) (A)’’-(288 F. 2d ‘at 559). 
And; in:his concurring: opinion, Judge Learned Hand 
pointed out that the union’s “‘ ‘object’ certainly was 
to compel the customers to ‘eae doing busines with 
Royal” (288 F. 2d at:561). 

“That the Union’s ultimate’ dbject was to force Tree 
Pruits to:accede to the Union’s bargaining position is 
“irrelevant, for it does not justify an illegal course of 
conduct to achieve that object: As this:Court has ob- 
served in language fully applicable here, ““True, no 
doubt, this was the ultimate object, but that does not 
insulate the Union’s actions where the Board finds 
_on sufficient. evidence, as here, that such ultimate ob- 
ject is sought by prohibited: means: A finding of an 
illegal intermediate object is all that is required. ‘It 
is not necessary to find that the sole object of the 
strike was that of forcing the contractor to terminate 
the subcontractor’s contract.’ NLRB. ¥. Denver 
Bldg. ‘Council, ‘341 U.S. 675, 689... .”” Amalga- 


mated Meat Cutters & Butcher Workmen, Local 88 v. 
NIBB., 99 US. App. D.C. 24, 29, 237 F. 2d 20, 25. 
See also NLRB. v United Steelworkers of America, 
Local 5246, 250 F. 2d 184, 187 (CA. 1); NLERB. v. 
Associated Musicians, Local 802, 226 F. 2d 900, 904 
(C.A. 2). 


ae an ate ce 
unlawfal object does not contravene the prohibitions of 
the first amendment | 3 


. Petitioners’ - constitutional argument—that the ban 
ani Section:8(b) (4) (ii) against picketing for an illegal 
secondary object contravenes the. prohibitions of the 
First Amendment—is without merit.: ‘The.power of 
Congress, to. proseribe picketing which has as ‘its ob- 
ject the violation of a valid.and specifically defined 
“public policy—here, the “shielding [of] :unoffending 
employers and others from pressures in controversies 
not their.own” (N.L-RB.B- v. Denver Building & Con- 
struction Trades: Council, 341 US. 675, 692)—cannot 
be doubted. International Brotherhood of Electrical 

Workers, Local 501 (Langer) v. NIRB., 341. US. 
694, 705. 

It does not further analysis for petitioners to-at- 
tempt to elassify picketing as a little bit of speech or 
as a lot of speeeb, for picketing is more than speech. 
Pieketing is obviously a ‘mode of communication,” 
but at the same time “it is inseparably something 
more and different.”” Hughes v. Superior Court, 339 
US. 460, 464. It “establishes a locus in quo that has 
far more potential for inducing action or nonaction 
than the message the pickets convey.” Building Serv- 
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ice Employees V. Gazzam, 339 U.S. 532, 537. The in- 
fluence it exerts exists “‘quite irrespective of the 
nature of the ideas which are. being disseminated” 
(Giboney v. Empire Storage & Ice Co., 336 U.S.'490, 
503, n. 6, quoting from Bakery Drivers Local v. Wohl, 
315 U.S. 769, 776), and these ‘‘compulsive features 
inherent in picketing” give it a. character beyond. 
“mere communication as an» appeal ,to reason” 
(Hughes v. Superior Court, 339 U.S. 460, 468). 
‘“<[T]he picket line is truly a formidable weapon, and 
one must be naive who assumes that its effectiveness 
resides in its utility as a dissemimator of informa- 
tion.” Printing Specialties and Paper Converters 
Union, Local 388 v. LeBaron, 171 F.2d: 331, 334 
(C.A. 9), cert: dismissed, 336 U.S. 949. 
Nor does it turn the tide to assert that Thornhill v. 
Alabama, 310 US. 88, is. still alive, and. conclude 
from that that picketing in all cireumstances is a form 
of speech protected. against infringement by Congress. 
- - In Thornhill, it is true, the Supreme Court broadly 
assimilated peaceful picketing to speech and, as such, 
protected by the Fourteenth Amendment. ‘‘Soon, 
however, the Court came to, realize that the broad 
pronouncements, butnot the specific holding, of 
Thornhill had to yield ‘to the impact of facts unfore- 
seen, or at least: not, sufficiently appreciated.” “In- 
ternational Brotherhood of Teamsters v. Vogt, Inc. 
354 U.S. 284, 289. ‘For, “However general or loose 
the language of opinions, the specific situations have 
controlled decision. It has been amply... recognized 
that picketing, not ‘being the equivalent of. speech as 
a matter of fact, is not its inevitable legal equivalent. 
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Picketing.is not beyond the control of a State if the 
manner in which picketing is conducted or the pur- 
pose which it seeks to effectuate gives ground for its 
disallowance.” (Emphasis added.) Hughes v. Su- 
perior Court, 339 U.S. 460, 465-466. Thus, Thorn- 
hill still lives to guard against legislation or. injunc- 
tive bans drawn in “sweeping and inexact terms” 
(Carison v. California, 310 U.S. 106, 112) which con- 
stitute a blanket‘ prohibition against all peaceful 
picketing.“ ~ But a ‘long line of cases since Thornhalt 
have made it clear that-Congress or the States may, 
in “enforcing ‘a valid public policy, “<eonstitutionally 
enjoin peaceful picketing aimed at preventing effec- 
tuation of that policy.”. International Brotherhood:of 
Teamsters v. Vogt, Iné., 354 U.S. 284, 293. IBEW. 


plaintiffs place of 


picketing 
317. P. 2a $17,.831)- .On rehearing, the-state. court had merely 
qualified the injunction so as not to apply to a “primary boy- 
cott” (182° Kan. 205, 319 P. 2d 171, 172). Thus, the clear 
viee of the ‘injunction in Wewell .was its “sweeping. proserip- 
tion” of “every: practicable method, whereby ,the facts of. a 
labor dispute may be publicized.* * *.” Thornhill v. Alabama, 
310 US. 88, 100, 105. Section 8(b) (4) (ii)‘ obviously ‘poses no 

restriction. 


J ” egulations 
Union and Employer Conduct, 49 Mich. L. Rev. 191, 205 
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v. NLR.B., 341 U.S. 694; Building Service Em- 
ployees v. Gazzam, 339° US. 532; International 
Brotherhood of Teamsters v. Hanke, 339 US. 470; 
Hughes v. Superior Court, 339 U.S. 460; Giboney V. 
Empire Storage & Ice Co:, 336 US. 490; Carpenters 
Union v. Ritter’s Cafe, 315 U.S. 722. See also, Local 
Union No. 10, United Association of Journeyman, etc. 
v. Graham, 345 U.S. 192.” 

Section 8(b) (4) (ii) (B) ‘sets forth a narrow: pro- 
scription against a specific means—secondary picket- 
ing—designed to achieve a clearly defined unlawful 
object—that of forcing or requiring a neutral em- 
ployer to cease doing business with any other person. 
“The substantive évil condemned* by Congress in 
§8(b) (4) is the secondary boycott and we recently 
have recognized the constitutional right of states to 
proseribe picketing in furtherance of comparably un- 
lawful objectives. There is no reason why Congress 
may not, do, likewise.” LB.E.W. v. NL.RB., supra, 
$41. U.S. 694 at 705. 

There is nothing magical about the label “consumer 
picketing” to warrant according such conduct a 
greater degree of protection than: is aceorded: to any 
other ‘form’. of peaceful picketing." Indeed, . ‘in 
NLB.B. v. Brotherhood of Carpenters, 184 F. 2d 60, 
62 (C.A. 10), cert. den. 341 U.S.:947; cited with ap- 
proval in I-B-E.W. v. NEDRB,, 341 U.S. 694, 701, 
n. 6, the Tenth. Cireuit noted that. conduct. in the 
nature, inter alia, of consumer picketing, &8-:2 black- 


>See further, Printing Specialtie & Paper Converters 
Union, Local $88 v. LeBaron, 171 F. 2d 381 (CA. 9), cert. 
dismissed, 886 U.S. 949. 


&% 
list, did not create “an. asylum of immunity”? in 
secondary boycott cases. There, as here, the purpose 
of-the conduct is the touchstone to its legality. See 
also Superior Derrick Corp. v. NLRB. 273 F. 2d 
$91, 896 (C.A. 5); NLRB. v. Laundry Linen Supply 
& Dry Cleaning Local No. 928, 262 F. 2d 617, 620 
(C.A. 9).” : 
CONCLUSION 

For. the foregoing reasons, it is respectfully. sub- 
mitted that a decree should issue. enforcing the 
Board’s order. ty 


®.As pointed out in note no. 7, supra, the Board did not, find 
the Union's handbilling to be a violation of the Act, and that 


is not at issue here. The only question in this case 
: of the ‘Union’s picketing. “Nor, obviously, : is 
any question presented here 2s to the validity of s pro- 

ion agai handbilling or-other non-picketing publicity 
hi of causing s stoppage of, deliveries, or 
refusal to perform services, etc. For this reason, the ‘cases 
i petitioners st pages 17-18 and 23-24 of their 
do with regulation of and prior restraints 
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ARGUMENT. 


I. The Act Does Not Attempt to Equate Peaceful 
Picketing With ‘‘Coercion”’ as Defined 
in Section 8 (b) (4) (ii). 

The range of inquiry to be made in this case has been 
narrowed significantly by the Board’s concession that the 
‘<eonsumer boycott’’ proviso to Section 8 (b) (4) is merely 
a rule of construction, and has no substantive role (Bd. 
Br., pg- 19). In its opinion in this case (J. A. 46) and in 
antecedent consumer boycott cases,’ the Board had taken 
the opposite position. In light of the Board’s concession, 
the statutory construction problem in this case arises pri- 
marily under Section 8 (b) (4) (ii). This portion of this 
Act proscribes union conduct which ‘‘threaten[s], coerce[s] 
or restrain[s]’’ an employer. 


Neither in its opinion nor in its brief does the Board 
assert the existence of record evidence, other than the fact 
of peaceful picketing, to support its contention that the 
Union’s conduct threatened, restrained or coerced. A fair 
reading of the Board’s opinion (J. A. 46) and its brief 
(e. g., Bd. Br. 25-27) compels the conclusion that the 
Board contends for a rule which would flatly equate peace- 
ful picketing with ‘‘threaten, restrain or coerce’’ as those 
terms are used in Section 8 (b) (4) (ii) of the Act. The 
Board views this issue in absolute terms (e. g., Bd. Br. pg. 
22, 25-26), whereas the Union urges the Court to approach 
the problem on a case by case basis, examining in each 
case all of the record evidence (Union Br., pg. 20). Be- 
cause this difference is basic, it warrants separate con- 
sideration. 


The legislative history, upon which the Board relies, 
does not support its contention that picketing in the eyes 
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1 Minneapolis House Furnishing Co. 18 NLRB No. 2 pg. 56. 48 
LRRM beer 1805 (1961); Perfection Mattress & Spring Co.. 129 NLRB 
No. 125 (1960). 


of the Congress is the legal equivalent of coercion.? State- 
ments of opponents of the legislation (Ba. Br, pg. 17) are 
hardly dispositive. Mastro Plastics Corp. v. NLRB, 350 
U. & 270, 288n (1956). And the statements of Rep. Griffin, 
whose name forms a part of the colloquial title of the 1959 
amendments, directly support the Union's contention that 
the amended Act did not seek to treat picketing and coer- 
cion as one. Thus Rep. Griffin stated: 

“If the purpose of the picketing is to coerce or re- 
strain the employer of that second establishment, to 
get him not to do business with the manufacturer— 
then such a boycott could be stopped”? (Bd. Br., 
pg. 17). 

Such legislative declarations are not the stuff out of which 
per se rules are made 


If the Board’s contention that picketing per se is coer- 
cion, were adopted, it would follow that in all cases under 
Section $ (b) (4), the existence of unlawful means [i. e., 
“seoercion’? as defined in Section 8 (b) (4) (ii)] would 
be demonstrated by the fact of picketing. Such a view 
would be tantamount to a complete prohibition of picket- 
ing since the purpose or objective test is satisfied if only 
one of the union’s objectives falls within Section 8 (b) 
(4) (B). This Court, having expressly rejected the 
Board’s “‘rule”’ that picketing is per se inducement within 
the meaning of Section 8 (b) (4) (1),? similarly should re- 
ject the Board’s contention that picketing is per se coercion 
within the meaning of Section 8 (b) (4) (ii). 


It is noteworthy that in the first case under Section 
8 (b) (4) (11) to reach an appellate court, the court ex- 


z The Board argues at length (Bd. Br.. pp. 11-15) to demonstrate the 
tion that Section $ (b) (4) (if) was enacted to prohibit 
of employers. The problem in this case is whether picket- 

{tutes coercion within the meaning of the Act, where, as here, 
no evidence in the record to support a finding of coercion except 
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pressly rejected a construction of that Section which would 
render its applicability dependent upon the mechanical ap- 
plication of pre-ordained principles. NLRB (Gilmore Con- 
struction Co.) v. Hod Carriers, 285 F. 2d 397, 400-402 (8th 
Cir. 1960). 


On the record in this case there is no rational basis for 
coneluding that the Union’s display of placards had the 
slightest coercive impact upon anyone (Union’s Br., pg. 
25); and the Board’s finding of violation, therefore, should 
be set aside. 


TI. The Act, as Construed by the Board, Is Violative 
of Rights Guaranteed by the First Amendment. 


The central theme of the Board’s contentions relating to 
both the statutory construction and constitutional prob- 
lems posed by this case is that picketing is the equivalent 
of coercion. If so, picketing, as such, is amenable to un- 
fettered restraint. But this extreme view was expressly 
rejected in the case upon which the Board primarily relies. 
Justice Frankfurter, speaking for a majority of the Court 
in Teamsters Local 695 v. Vogt, Inc., 354 U. S. 284, 294- 
295 (1957), stated: 


“Of course, the mere fact that there is ‘picketing’ 
does not automatically justify its restraint without an 
investigation into its conduct and purposes. State 
courts, no more than state legislatures, can enact 
blanket prohibitions against picketing. Thornhill r. 
Alabama, 310 U. S. 88, and A. F. L. v. Swing, 312 
U.S, 321.”’ 


In short, a legal equation between peaceful picketing 
and coercion is deemed to be an improper blanket prohibi- 
tion. (See also Union Br., pgs. 16-20.) The same point was 
made recently by Judge J. Skelly Wright in refusing to 
enjoin, in a case arising under Section 8 (b) (7) of the 
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Act, ‘‘non-coercive, peaceful informational picketing with 
no substantial side effects.” LeBus v. Building Trades 
Council, 49 LRRM 2179, 2184 (F. D. La. 1961). Judge 
Wright added (49 LRRM at 2184) : 


“<Any statute which would condemn such picketing 
may still fail the constitutional test, balancing or 
otherwise. Consequently, this Court prefers to read 
the statute so as to avoid this possibility.”’ 


The Board’s contention that picketing as such consti- 
tutes ‘‘coercion”’ is at war with everyday experience,* the 
history of constitutional adjudication, and with the lan- 
guage and history of the Act. Hence it should be rejected. 


For the foregoing reasons, the Union’s petition for re- 
view should be granted. 


Respectfully submitted, 
SAMUEL B. BASSETT, 
RICHARD P. DONALDSON, 
811 Alaska Building, 
Seattle 4, Washington, 
DAVID PREVIANT, 
DAVID LEO UELMEN, 
212 West Wisconsin Avenue, 
Milwaukee 3, Wisconsin, 
Attorneys for Petitioners. 
Of Counsel: 
BASSETT, DAVIES, ROBERTS & 
DONALDSON, 
GOLDBERG, PREVIANT & UELMEN. 


4 As demonstrated by the news articles, reproduced in Appendix A, the 
use of picketing as an informational medium is commonplace. 


APPENDIX A. 


8 SPOKANE BOXBOYS PICKET UNION OFFICE 


SPOKANE, Dec. 14.—(A-.P.)—Teen-age supermarket 
boxboys picketed their union business office here yester- 
day. 

Right youths carried signs protesting a cutback in work- 
ing hours and union dues. 


Seattle Times 4/19/60 


TAX PICKET PROTESTS ‘WAR LEVY’ 


Irwin R. Hogenauer, 48, of 310 N. E. 170th St., a Quaker 
who objects to paying income tax on the ground it is 
“largely a war tax,’’ picketed the Internal Revenue Serv- 
ice office yesterday. 

Carrying a large placard which read, ‘‘No Taxes For 
War,’’ Hogenauer paced the sidewalk in front of the Ex- 
change Building from 12:30 to 1:30 o’clock. He handed 
out mimeographed pamphlets explaining his position. 

Neal S. Warren, district director of the Internal Reve- 
nue Service here, said Hogenauer was entitled to picket 
but ‘definitely would have to pay taxes on his taxable 
income.”’ 

Warren told this to Hogenauer in a brief sidewalk con- 
versation. 

Warren said Hogenauer had written him to advise him 
that he intended to picket. 

Hogenauer, a carpenter and construction worker, ac- 


cepts only low-salaried jobs, to avoid paying income tax. 
He has a wife and three children. 


Hogenauer’s wife, at home yesterday, said, ‘‘I don’t 
necessarily go along with him in his thinking.”’ 


Seattle Times 5/27/61 


HESTON, ACTOR, IN INTEGRATION 
PICKET MARCH 


OKLAHOMA CITY, May 27.—(U.P.I.)—Charlton Hes- 
ton, Academy Award-winning actor shouldering a sand- 
wich-board sign reading ‘‘All Men Are Created Equal,’ 
marched through downtown streets today with Negroes 
and whites campaigning against segregation. 

Heston was joined by two Oklahoma City psychiatrists— 
Dr. L. J. West, professor at the University of Oklahoma 
Medical School, and Dr. Chester M. Pierce, Negro staff 
member at Veterans Hospital. 

Heston came here to visit West, who took part in a sit- 
in demonstration last March. He got a friendly reception 
and appeared surprised. 

<I suspect the next time I come to Oklahoma City, there 
won’t be anything to demonstrate,”’ the Tllinois-born actor 
said. 

Heston joined a mixed group of about 80 protesting 
segregated lunch counters. 


Seattle Times 9/23/61 


ANTI-CASTROITES PICKET CAPITAL BUILDING 


WASHINGTON, Sept. 23.—(U.P.I.)—About 60 anti- 
Castro Cuban exiles established a hunger-picket line near 
the Pan American Union building today to urge interna- 
tional action to stop Cuban firing-squad executions. 


The group of men and women originally planned to 
picket the White House to protest what they called Presi- 
dent Kennedy’s ‘‘failure to make good his promises to the 
Cuban people.’’ 


aah (a 
But the picket leader, Sergio Aparicio, said the or- 
ganization’s director, Antonio de Varona, had been as- 
sured by administration officials today that the President 
has not reneged on his promises to the Cuban people. 


Seattle Times 10/29/61 


2,000 PICKET SOVIETS AT U. XN. 


NEW YORK, Oct. 28.—(A.P.)—Nearly 2,000 persons— 
including beatniks, banjo-strummers and young mothers 
with baby carriages—picketed the Soviet Union’s United 
Nations headquarters building today to protest nuclear 
testing. 


Some staged a sit-down inside the building or on its 
stoop and were carried away bodily by policemen. Twenty 
three were arrested and charged with disorderly conduct. 


A Group of the pickets conferred with the Soviet sec- 
ond secretary and said he promised to present their pro- 
test petitions to Premier Khrushchev. But, said Homer 
Jack, the executive director of the National Committee 
for a Sane Nuclear Policy, ‘‘He was sweet-talking us.’’ 


The Greater New York Council for a Sane Nuclear Pol- 
icy coordinated the protest, assisted by leaders of Ameri- 
can Friends Groups and the War Resisters League. 


Many demonstrators appeared to be college students. 
One delegation included 46 Cornell University students, 15 
of them co-eds. 


Paul Greenberg, executive director of the New York 
council, led some demonstrators into the building for a 
45-minute conference with Vladimir Petrovich Filatov, the 
Soviet second secretary. ‘‘We had a pleasant person-to- 
person chat,’’ Greenberg said. 
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Greenberg quoted Filatov as saying the group did not 
understand that the Russians planned to prevent war by a 
show of strength and that no war ever was prevented by 
words, but only by strength. 


Seattle Times 10/3/61 


PARENTS PICKET ‘UNSANITARY’ N. Y. SCHOOL 


NEW YORK, Oct. 3. (A.P.)—More than 500 pupils to- 
day stayed out of Public School 119 in Harlem for the 
second straight day while parents picketed outside for a 
new school building. 

Parents called the present structure unsafe and un- 
sanitary. 

The pickets charged that the recently ousted Board of 
Education and City Hall had misled them into believing 
that repairs on the 60-year-old school would be completed 
before the fall term began last month. They said the re- 
pairs will not be completed until December. 

Public School 119 got into the headlines last May when 
a rat seurried across the floor while Mayor Wagner was 
making an inspection. 


Times 10/28/61 


TWO GROCERIES PICKETED IN HIRING PROTEST 


Negro and white pickets marched in front of Safeway 
stores at 23rd Avenue and East Union Street and at 23rd 
Avenue South and Jackson Street today to protest the 
firm’s employment practices. 


Picketing began last night at the Union Street store. 


Philip L. Burton, a member of the State Board of Prison 
Terms and Paroles, and the Rev. Ellis Casson, a field 
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secretary for the National Association for the Advance- 
ment of Colored People, said the demonstration was the 
first of a number of planned protests. 


Burton said Safeway has only six Negroes in 38 stores 
here. 


Frank Wingert, Safeway district manager, said Safe- 
way policy ‘‘is to hire qualified personnel, without regard 
to race, creed or color—it’s all a matter of finding quali- 
fied persons.’’ 


Seattle Times 9/19/61 


PICKETS AT U. N. PROTEST DEATH 
OF HAMMARSKJOLD 


NEW YORK, Sept. 19—(A.P.)—The United Nations 
headquarters was picketed today by a group of marchers 
carrying placards with such inscriptions as, ‘‘Who Shot 
Down Dag’s Plane—Dial K for Murder.” 


Other signs said, ‘‘Who Had an Interest in Dag’s Kill- 
ing?”’? and ‘“‘JFK—We Want Action.”’ 


The pickets were led by Bela Rabian, former member of 
the Hungarian Parliament and now chairman of the Hun- 
garian Federation of Former Political Prisoners. Fabian 
has led many anti-Communist demonstrations here in re- 
cent years. 


A The Seattle Times Wednesday, Nov. 1, 1961 


U. S. WOMEN DEMONSTRATE AGAINST TESTS 
By Associated Press. 


Hundreds of women, some of them pushing baby car- 
riages and strollers, staged a ‘“‘strike for peace” today in 
a score of cities throughout the nation. 
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Nuclear testing dominated the theme. Demonstrators 
carried placards with slogans such as: 


“Save the Children,’”? ‘‘Two Wrongs Don’t Make a 
Right—No Testing,”’ ‘Testing Damages the Unborn,’’ and 
**Let’s Live in Peace—Not in Pieces.”’ 


In Washington, about 750 women, a few youngsters and 
a dog marched in front of the White House. 


One sponsor said the Washington demonstration’s pur- 
pose was to show President Kennedy that ‘‘we support his 
‘race for peace’ and his belief that in the development of 
the United Nations rests the only alternative to war.”’ 


The demonstrators took a disarmament petition to the 
Soviet embassy. 


In New York, more than 200 women staged separate 
demonstrations outside the Soviet Union’s United Nations 
delegation building and the Atomic Energy Commission’s 
operations office. 


Among the demonstrators was the movie actress, Car- 
roll Baker. She carried a sign reading ‘‘Children Need 
Milk Strontium-Free.”’ 


Housewives, working mothers, widows and teachers par- 
ticipated in a demonstration in Miami. They distributed 
literature and placards. No organization was backing 
their march, they said. 


In Michigan, 60 women paraded in front of Detroit’s 
City-County Buildings. Another 60 marched in Ann Arbor. 


A group of housewives marched in downtown Newark, 
N. J. 


Demonstrations were small in upstate New York, with 
participants numbering fewer than 100 in Syracuse, Ithaca, 
Albany, Schenectady and Auburn. 


Seattle Times 12/10/61 


YALE STUDENTS ‘PICKET’ IX FAVOR 
OF POLARIS 


GROTON, Conn., Dec. 9—(A.P.)—Nine Yale University 
students completed a 55-mile march to Groton today and 
conducted a brief demonstration to show they favor the 
building of submarines armed with Polaris missiles. 


This was a switch from the kind of demonstrations that 
have been more common here. For more than a year, a 
pacifist group, the Committee for Non-Violent Action, has 
been picketing to show disapproval of Polaris-armed 
atomic submarines. 


Many of the Navy’s nuclear submarines, including the 
Nautilus, first of the line, have been built here at the 
yards of the electric boat division of the General Dynamics 
Corp. 

“The missiles being constructed at Groton,’’ said Wil- 
liam Johnson of Glastonbury, Conn., a 19-year-old sopho- 
more who led the Yale marchers, “(do more to insure peace 
than years of fruitless negotiations for a phony peace 
treaty.’’ 

The Yale students, members of an organization for 
young conservatives known as the Young Americans for 
Freedom, began their march yesterday in New Haven, tak- 
ing an overnight break in Old Saybrook. 


Seattle Times 7/12/61 


ROCKWELL’S ‘NAZIS’ PICKET N. A. A. C. P. 


WASHINGTON, July 12.—(A.P.)—The convention of 
the National Association for the Advancement of Colored 
People moved to Washington today and immediately ran 
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into picketing by khaki-clad storm troopers of George Lin- 
coln Rockwell's self-styled ‘‘Nazi Party.” 


About 25 Rockwell followers marched outside as more 
than 1,000 delegates gathered in the main concourse of the 
Union Station after arriving by train from Philadelphia. 


The delegates were grouped beneath banners indicating 
areas from which they came for a mass lobbying for im- 
mediate action on civil-rights legislation. 


The Rockwell followers carried American and Nazi flags 
as they marched in a circle in the street—barred from the 
station by police. 

Police said the Rockwell group will not be allowed to 
picket the delegates on federal property when the dele- 
gates move to the Capitol for visits to their congressmen 
and senators. 


Senator Clark, Democrat, Pennsylvania, told the delega- 
tion President Kennedy has gotten most of his legislative 


program through Congress and should now ‘keep his 
promise”’ on civil-rights legislation. He admitted he sees 
little chance of enacting any major civil-rights bills in this 
session of the 87th Congress. 


Senators Celler, Democrat, New York, and Javits, Re- 
publican, New York, also spoke. 


Meanwhile, in a Philadelphia convention address last 
night, James L. Farmer, leader of the ‘freedom riders,’’ 
asked the association for continued cooperation in efforts 
to end racial segregation. 


ONVIS SHYOMIYIS ONVISI! YIDOVIN O3LINDId ‘NIVOWHS HLIM ‘SYIHLON 


‘ 2 sor care 


Swe 


UDIS SysOMadly Jad 


—it{— 


A group of irate Mercer Island mothers exploded into 
action today against sale of fireworks in Mercer Island 
Town. 

In the face of threats of arrests, five of the mothers, 
some accompanied by their children, picketed the town’s 
single fireworks stand. 

They carried signs reading: 

‘This Sale Tempts Children To Break The Law.” 

«“‘This Sale Is Wrong.”’ 

“<Mothers Uphold The Law.”’ 

The Pickets walked along the shoulder of a road on 
which the fireworks stand faced, after being told by the 
town’s deputy marshal, Berkley Lewis, that he would ar- 
rest them if they entered the property on which the stand 
was situated. 


Mrs. Holden Withington, who led the picket parade, la- 
beled the fireworks sale an ‘‘attractive nuisance which will 
cause fines, injuries, law-breaking and family dissention.’’ 


She was interrupted by Lewis, who told the women: 
“You keep moving. If you don’t I will call the sheriff 
and have you moved off.’’ 


As the pickets renewed their trek along the shoulder of 
the road, Lewis called: 

“If you block the street, I’ll call the sheriff and get an 
injunction against you.’’ 


Mrs. Withington said the mothers were afraid of fire 
hazard that would be caused by youngsters shooting fire- 
crackers behind buildings and near dry grass and shrubs. 


Mrs. Withington said the group was also concerned 
that the situation would instill in children a contempt for 
the law. 
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Asked about the picketing, Lewis replied: 
“T don’t know anything, I’m just doing my job.”’ 


The officer said shooting of fireworks was prohibited 
in the town despite the town council’s approval of their 
sale, 


Lewis said he is a member of the Council which per- 
mitted the fireworks stand to operate, but added: 


“Today I’m just a cop hired to do a job.” 


Seattle Times 6/15/61 


PACIFIST GROUP PICKETS ‘SUB’ LAUNCHING 


GROTON, Conn., June 15.—(U.P.I.)—The Navy’s eighth 
Polaris missile-firing nuclear submarine was launched 
today. 


James H. Wakelin, Jr., assistant secretary of the Navy, 
declared the growing fleet of mobile launching stations was 
intended ‘‘to keep the enemies finger off the trigger.”’ 


While Wakelin was hailing the deterrent power of the 
410-foot Thomas A. Edison, christened by Mrs. John Eyre 
Sloane, 72-year-old daughter of the famed inventor, paci- 
fists picketed the gates of the Electric Boatyards of the 
General Dynamics Corp., carrying placards reading ‘‘Eich- 
mann 6,000,000—Polaris 60,000,000. °” 


In the Thames River, Coast Guard patrol boats guarded 
a defined restricted area to fend off any attempts to reach 
the Edison by swimmers and other pacifists who put out in 
small boats from the opposite shore. Every security meas- 
ure was taken to prevent a repetition of last November 22 
when two pacifists succeeded in boarding the Polaris sub- 
marine Ethan Allan. The episode ended in a dozen ar- 
rests. 


Seattle Times 9/20/61 


WHITE HOUSE PICKETED BY MRS. SOBELL 


WASHINGTON, Sept. 20.—(A.P.)—Mrs. Morton Sobell 
picketed the White House today to plead for the release 
from jail of her husband, a convicted spy. 


Mrs. Sobell carried a sign contending that her husband 
js innocent. It also asked for his freedom on this ‘‘day of 
atonement,”’ the Jewish Yom Kippur. City police ordered 
her to move from the main gate leading to the White 
House grounds and march farther down the street. 


Sobell was imprisoned in 1951 after being sentenced to 
30 years for conspiracy to commit espionage involving 
atomic secrets. 


AUTHOR, FAMILY PICKET MAGAZINE 
OVER REJECTIONS 


PHILADELPHIA, Dec. 15.—(U.P.I.)—Allen Mayo, 45, 
Sterling Valley, N. Y., picketed The Saturday Evening 
Post offices with his wife and five children yesterday be- 
cause the magazine has rejected his stories. 


Robert L. Sherrod, Post managing editor, said writers 
often object when their material fails to meet the stand- 
ards of the magazine but few complain “‘as actively’? as 
Mayo. 


The Mayos and their children—the youngest 18 months 
old—carried signs which read: ‘‘Papa Doesn’t Need a 
Beard to Write Good Prose.’’ Mayo said he decided to 
picket when he was rebuffed in attempts to see the editors. 
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RACE GROUP PICKETS STORES IN CAPITAL 


WASHINGTON, Dec. 9.—(A.P.)—The Congress of Ra- 
cial Equality picketed two downtown Washington depart- 
ment stores today to protest what it termed ‘‘discrimina- 
tion in employment.’’ 


Leaflets distributed at entrances to Woodward & Loth- 
rop, and Lansburth’s stores urged customers not to shop 
there, but both establishments were packed. 

The pickets, divided into three groups of up to six 
each, carried posters stating: 

“‘Money spent here purchases discrimination,”’ and ‘‘I 
spent 40 days in jail to erase segregation. Please don’t 
cross the picket line.’’ 


Seattle Times 10/28/61 


SALE OF RED-MADE AUTOS PROTESTED 


INDIANAPOLIS, Oct. 28—(A-P.)—About 20 pickets 
marched outside a local automobile showroom today, pro- 
testing the sale of cars made in Czechoslovakia. 


The dealer, Clarence F. Trennepohl, replied that he 
bought 31 Skoda cars in a deal involving 212 automobiles 
from a bankrupt New York dealer. He said he didn’t 
know the vehicles were produced by Communists. 
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By Sam Angeloff. 


The Freeway Marchers, mostly women, and an even 
dozen in narrow spike heels, marched the route of the 
proposed downtown freeway yesterday to protest the ‘‘Big 
Ditch.”’ 

It Was a Gay time they had, all 100 of them. Their 
benefactor and sponsor, Mrs. John H. Hauberg, Jr., even 
supplied a Dixieland band—cost 75 bucks for a four piece 
outfit, tuba, trumpet, trombone and clarinet. Appropri- 
ately enough the band had the name of Jack Avery and 
His Rebel Airs. 


They assembled at Seventh Avenue and Spring Street 
where Mrs. Hauberg distributed greenery to the marchers 
to signify that they wanted a lid on the freeway and green- 
ery around the lid. She also distributed signs reading 
““Bemember Joyce Kilmer,’’ ‘‘Tree Lover Arise—also 
birds’’ and ‘‘Block the Ditch.” 


They Went Down Seventh Avenue, moved over to 
Sixth Avenue and ended up at the Chamber of Commerce 
Bldg. where they had a $2 luncheon and a very nice speech 
by Mrs. Hauberg who described the planners of the free- 
way as disagreeing over the merits of red heads and 
blondes. 


But, she added, they agree they don’t like bald women, 
apparently meaning the freeway without a lid is like a 
bald babe. 


The Walk Was Not without its delightful incidents. 
A woman stopped to watch the paraders. She was de- 
lighted to see that even babies were taking part. Vic 
Steinbrueck, an artist, directed the march. 


“T am an unwilling volunteer,’ he said candidly. ‘‘But 
when Mrs. Hauberg asks you, you don’t say ‘No.’ She 
is nice.’’ 


—1— 


Vic stopped the marchers several times to tell them how 
the big ditch would look. He even held up noon traffic 
when he delivered one of his talks. The band played 
‘‘When the Saints Go Marching In’’ and they marched. 


There Were Three mothers with six children who 
gave up about the third block of the march. People leaned 
out the windows and cheered the sign and greenery-bearing 
marchers. There was one man who did not like the 
marchers. 

“Keep them going,’ he shouted to the patient police 
officer. ‘‘Keep them going right down to the dock and into 
the water.’’ 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


a re 
No. 16,588. 
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FRUIT & VEGETABLE PACKERS & WAREHOUSEMEN, 
LOCAL 760, and JOINT COUNCIL NO. 28 of the 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, 

Petitioners, 
we 
NATIONAL LABOR RELATIONS BOARD, 
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EE a 
Petition for Review of and Cross Petition for Enforcement 
of an Order of the National Labor Relations Board. 


Sr. Lovrs Law Parrrio Co., Ixo., 415 N. metas Street. CEntral 1-4477. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16,588, 


FRUIT & VEGETABLE PACKERS & WAREHOUSEMEN, 
LOCAL 760, and JOINT COUNCIL NO. 28 of the 
International Brotherhood of Teamsters, 
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NATIONAL LABOR RELATIONS BOARD, 
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Petition for Review of and Cross Petition for Enforcement 
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ment of said order 


Certificate of the National Labor Relations Board.... 
Index to the certified record 

Prehearing conference stipulation 

Prehearing order 
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GATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


isation. or an inéividusl or 
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IRSTRUCTIONS: Pile an original ant J c 3 of ths chores. ond on odii- 

ttonst copy for each organtzation, each 2 ond each individus! noes in 

itea 2 with the FLEB regional director for the region tm which the alleged 
air labor practice occurred or is occurring - 


LABOR ORGANIZATION O8 17S AGESTS AGAINST WHICH CuAgeL 13 SBOUSET 
“ Pruit & Vegetable Packers & Warehousemen, Local 760 


16 North 3rd Ave., Yakima, Washington 


THE ABOVE-HAMED ORGANIZATION(S) OR ITS AGCHTS RAS oiRAMBA CRGABE Gad B ABA gS TARE) ERGAGING 16 YEFare LABOR PRACTICES 
WITHIN THE MEANING OF SECTION B(b) sussecTION(S (4) (41) and (44) (BOP THE marromae Lasoe MeLatiows act, 


AMO THESE UNFAIR LABOR PRACTICES ARE UNFAIR LA00R PRACTICES AFFECTING COMMERCE WiTmIN Tet mEAnING OF Tae ACT. 
GASIS OF THE CHARGE (Bo epecilie oo to facte, nesve, addrecces. pleats iavelved, dates. pieces, ore.) 


On or about December 27, 1960, and thereafter, the said union 
induced and encouraged the employees of certain retail grocery stores 
in Seattle, Washington, to engage in strikes or refusals in the 
course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials, 

or commodities or to perform any services, and has threatened, 
coerced, and restrained Safeway Stores and other retail employers, 
with an object of forcing or requiring said employers and other 
employers and persons to cease doing business with members of 

Tree Fruits Labor Relations Committee, Inc. and all other packers 
of Washington apples except Pacific Pruit and Produce Company. 


Terie Fruita Labor Relations Committee, Inc. 
. LOCATION OF PLANT INVOLVED (Street, City. end State) 


akima, Washington 


TPE OF ESTABLISHUEHT (Pactery, eine, ohole- fo. TOCATIFY PRIMCIPAL PRODUCT O8 Seewice 


salen tener? fruit packers packing and storing apples 


+ PULL Mame OF paaty FicimG Caner 
Fruits Labor Relations Yommittee, Ino. 
TTADORESS OF PARTY PILING CRARGE (Seroot, City, and State) 


Holtzinger Building, Yakima, Washington GL 2-8555 


T DOCLARE TuaT 7 BAVE BEAD TER ABOVE CHANGE AMD TRAT TRE STATEMENTS THEREIN ABE TRUE TO Tu SEST OF UY ENCRLEDOS 
(4mD O6L187. 


MARY ELLEN KRUG 
TSignatere of reoreceatetive of porecn eobing eherge) 
January 6, 1962 attorney 
(Bete) (Title or offices, if ony) 
CILPULLY FALSE STATEMENTS OW THIS CHARGE CAN OE PUNT SRED BY PINE AND 1EPQIIONNENT (U. 3. CORE. TITLE 1@, SBCTION 1001) 


January 9, 1961 


Fruit & Vegetable Packers & 
‘Warehousemen, Local 760 

16 North 3rd Avenue 
Yakima, Washington 


Re: Fruit & Vegetable Packers & 
Warehousemen, Local 760 
Case No. 19-CC-155 
(Tree Fruits Labor Relations 
Committee, Inc.) 
Gentlemen: 


We hereby serve upon you a copy of charge filed with 
this office by Tree Fruits Labor Relations Committee, Inc. 
J would appreciate receiving from you promptly a full and 
complete written account of the facts and statement of 
your position in respect to the allegations set forth in the 
charge. 


This case has been assigned to Attorney Gordon M. 
Byrholdt who will contact you at some time during the 
investigation of this matter, and any communications rela- 
tive to the case should be directed to this Board agent. 


Very truly yours, 
THOMAS P. GRAHAM, JR., 

Enclosure Regional Director. 
Registered No. 243809 
Return receipt requested 

I certify that I served the above referred to charge this 
day by post paid registered mail on the addressee named 
above, together with a transmittal letter of which this is a 


ary, 1961. LOIS R. HENRY, Clerk Typist. 
Subscribed and sworn to before me this 9 day of Janu- 


true copy. SUSAN M. GEORGE, Office Manager, 
Designated Agent. 
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wae Fruit & Vegetable Packers & Warehousemen, Local 760 and Joint 
Council No. 28 of the International Brotherhood of Teamsters, 
hauffeur Wa. and Helpers o me 
16 North Third Ave., Yakima, Washington 
S52 penny Way, Seattle 9, Washington 
TWE ABOVE-MAMED ORGAMIZATION(S! OR ITS AGERTS MAS ABOU UASIELRRY 260 13 (Amt) CmGaGIeG te werare LasoR PRACTICES 
WITmim THE WEANING OF SECTION BLo) SUBSECTIONS) _ (4) (4) (44) (B) ——O? THE sATtowat Canoe aqcatioss act, 
AnD THESE UNPAIR LABOR PRACTICES ARE UAFAIR LABOR PRACTICES AFFECTING COMMERCE WITOID Tat etamieG OF TOE ACT. 
Z. BASIS OF THE CHARGE (Bo opecifie oe to fecte, nance. eddrecces, plants involved. detes. pleses. ote.) 


Qn or about December 27, 1960, and thereafter, the said unions 
dnduced and encouraged the employees of certain retail grocery 
stores in Seattle, Washington, to engage in strikes orrefusals 
in the course of their employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, and 

have threatened, coerced, and restrained Safeway Stores and 
other retail employers, with an object of forcing or requiring 
said employers and other employers and persons to cease doing 
business with members of Tree Fruits Labor Relations Committee, 
Inc. and all other packers of Washington apples except Pacific 
Pruit and Produce Company . 


OF cuPLOvER 


Tree Fruits Labor Relations Committee, Inc. 
%. LOCATION OF PLANT INVOLVED (Seeeet, City. ond State) 

i Yakima, Washington 
5. TYPE OF ESTAGLISMMENT (Paetery, eine, whele- . IDENTIFY PRINCIPAL PROOUCT OR SEAVECE 


eater, ore.) fruit packers packing and storing apples 


, FULL mame OF PARTY FiLinG CRanee 
free Fruits Labor Relations Committee, Inc. 
9. ADORESS OF PARTY FILimG CRARGE (Sereet, City, and Stete) 


yoltzinger Building, Yakima, Washington 


T DOCLAAE THAT 1 AVE READ TRE ABOVE CRARGE AND THAT TRE STATSMENTS THEBEIN ABE THOT TO Tua BEST OF UY ENOULEDGE 
AMD OBLIEP. 
MARY SLLEN KRUG 
(diqnetuce of repreccatetive or pereee ashing eherge) 
Fed. 3, 1961 Attorney 
(Bete) (Tiete or office, 4f ony) 


CILPULLY PALS STATEMENTS OW THIS CUADOS CaN OS PUNE SUED OY FINE AND LUPOLIONMENT (VU. 3. COBE. PITes 28. 
wo ereme 


February 6, 1961 


Fruit & Vegetable Packers & 
Warehousemen, Local 760 
16 North Third Avenue 
Yakima, Washington 


Joint Council No. 28 of the Int’1 Bro. 

of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America 

552 Denny Way 

Seattle 9, Washington 


Re: Fruit & Vegetable Packers & Warehousemen, 
Local 760 and Joint Council No. 28 of the 
International Bro. of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 
Case No. 19-CC-155 
(Tree Fruits Labor Relations Committee, 
Ine.) 


Gentlemen: 


We hereby serve upon you a copy of an amended charge 
filed with this office by Tree Fruits Labor Relations Com- 
mittee, Inc., which is largely self-explanatory. 


I would appreciate receiving from you promptly a full 
and complete written account of the facts and a statement 
of your position in respect to the allegations set forth in 
this amended charge. 


Very truly yours, 


THOMAS P. GRAHAM, JR., 
Regional Director. 


Enclosure 
Registered No. 243879 and 243880 
Return Receipt requested 


ee: Tree Fruits Labor Relations Committee, Inc. 
Holtzinger Building 
Yakima, Washington 


McMicken, Rupp & Schweppe 
Mary Ellen Krug, Attorney 
Colman Building 

Seattle, Washington 


I certify that I served the above referred to charge this 
day by post paid registered mail on the addressee named 
above, together with a transmittal letter of which this is a 
true copy. 


LOIS R. HENRY, Clerk Typist. 


Subscribed and sworn to before me this 6 day of Feb- 
ruary, 1961. 
SUSAN M. GEORGE, Office Manager, ~ 
Designated Agent. 
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United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760 
Case No. 
and 19-CC-155. 
TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. J 


COMPLAINT AND NOTICE OF HEARING. 


It having been charged by Tree Fruits Labor Relations 
Committee, Inc. (herein called Tree Fruits), that Fruit & 
Vegetable Packers & Warehousemen, Local 760 (herein 
called the Respondent) has engaged in and is engaging in 
certain unfair labor practices affecting commerce as set 
forth in the National Labor Relations Act, as amended, 29 
U. S. C. 151 et seq., herein called the Act, the General 
counsel of the National Labor Relations Board, on behalf 
of said Board, by the undersigned Regional Director for 
the Nineteenth Region, acting pursuant to Section 10 (b) 
of the Act and the Board’s Rules and Regulations, Series 
8, Section 102.15, hereby issues this Complaint and Notice 
of Hearing and alleges as follows: 


L 


The charge herein was filed on January 9, 1961, and a 
copy thereof was served on the Respondent by registered 
mail on January 9, 1961. 


II. 


The Respondent maintains its principal office at Yakima, 
Washington, and is a labor organization within the mean- 
ing of Section 2 (5) of the Act. 
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Ii. 


Tree Fruits is a Washington corporation with its princi- 
pal office in Yakima, Washington. It is organized to ad- 
vise with and act in behalf of its employer-members, which 
are business firms in the fruit packing industry in the vi- 
cinity of Yakima. Tree Fruits acts as the agent of its 
employer-members in labor disputes and in bargaining col- 
lectively with labor organizations that represent employees 
of its employer-members. 


During the last fiscal year, the employer-members of 
Tree Fruits packed and sold and shipped to purchasers 
located outside the State of Washington apples and soft 
fruits valued in excess of $10,000,000.00. 


Iv. 


Safeway Stores, Inc. (herein called Safeway), is a Mary- 
land corporation with its principal office in Baltimore, 


Maryland, and is engaged in the retail sale of food in sev- 
eral states, including the State of Washington. During 
1960, Safeway stores in the State of Washington received 
goods and merchandise shipped directly from outside the 
State of Washington valued in excess of $1,000,000.00. 


V. 


Tree Fruits and its employer-members are employers 
within the meaning of Section 2 (2) of the Act and are 
engaged in commerce within the meaning of Section 2 (6) 
and (7) of the Act. 


VI. 


Commencing on or about August 29, 1960, the Respond- 
ent engaged in picketing at the warehouses of the em- 
ployer-members of Tree Fruits in an effort to obtain cer- 
tain contractual agreements on behalf of the employees of 
the employer-members of Tree Fruits. 


Commencing on or about December 27, 1960, the Re- 
spondent, in furtherance of the objects referred to in para- 
graph VI hereof, engaged in picketing at the premises of 
retail stores of Safeway, located in and about Seattle, 
Washington, which were engaged in the retail sale of 
apples grown in the State of Washington and packed or 
produced by the employer-members of Tree Fruits, or 
others. 


Vill. 


By its acts and conduct set forth in paragraph VII 
hereof and by other means, the Respondent has engaged 
in and has induced and encouraged individual employees 
of Safeway and other employers engaged in commerce or 
in an industry affecting commerce to engage in strikes or 
refusals in the course of their employment to use, manu- 
facture, process, transport, or otherwise handle, or work 
on goods or commodities or to perform services, and have 
threatened, coerced and restrained Safeway and other per- 
sons engaged in commerce or in an industry affecting com- 
merce, with an object of forcing or requiring Safeway or 
other persons to cease using, selling handling, transport- 
ing, or otherwise dealing in the goods or commodities of, 
and to cease doing business with, the members of Tree 
Fruits, and thereby has engaged in, and is now engaging 
in, unfair labor practices within the meaning of Section 
8 (b) (4) (i) (ii) (B) of the Act. 


Ix. 


The activities of the Respondent, as described in para- 
graph VII hereof, occurring in connection with the opera- 
tion of Safeway, Tree Fruits and its employer-members, 
and other employers, as described in paragraphs III and 
TV herein, have a close, intimate, and substantial relation 
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to trade, traffic and commerce among the several states of 
the United States and have led to and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow of commerce and constitute unfair labor prac- 
tices affecting commerce within the meaning of Section 
8 (b) (4) (i) (i) (B) and Sections 2 (6) and (7) of the 
Act. 


Please Take Notice that on the 14th day of February, 
1961, at 10:00 A. M. (PST), in the Hearing Room of the 
National Labor Relations Board, 327 Logan Building, 
Seattle, Washington, a hearing will be conducted before 
a duly designated Trial 
Relations Board on the 
Complaint, at which time and pla 
to appear in person, Or otherwise, and give testimony. 


You Are Further Notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 


the Respondent shall file with the undersigned Regional 
Director, acting in this matter as agent of the National 
Labor Relations Board, an original and four (4) copies of 
an Answer to said Complaint within ten (10) days from 
the service thereof, and that unless it does so, all of the 
allegations in the Complaint shall be deemed to be ad- 
mitted to be true and may be so found by the Board. 


Dated at Seattle, Washington, this 23rd day of January, 
1961. 
THOMAS P. GRAHAM, JR., 
Regional Director, 
National Labor Relations Board, 
Region 19, 
$27 Logan Building, 
Seattle, Washington. 
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United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, 
AND JOINT COUNCIL NO. 28 OF 
THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- Case No 
FEURS, WAREHOUSEMEN, AND 19-CC-155. 
HELPERS OF AMERICA 


and 


TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. 


AMENDED COMPLAINT AND NOTICE 
OF HEARING. 


It having been charged by Tree Fruits Labor Relations 
Committee, Inc. (herein called Tree Fruits), that Fruit & 
Vegetable Packers & Warehousemen, Local 760, and Joint 
Council No. 28 of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen, and Helpers of America 
(herein respectively called Respondent Local and Respond- 
ent Council) have engaged in and are engaging in certain 
unfair labor practices affecting commerce as set forth in 
the National Labor Relations Act, as amended, 29 U. S. C. 
151 et seq., herein called the Act, the General Counsel of 
the National Labor Relations Board, on behalf of said 
Board, by the undersigned Regional Director for the Nine- 
teenth Region, acting pursuant to Section 10 (b) of the 
Act and the Board’s Rules and Regulations, Series 8, 
Sections 102.15 and 102.17, hereby issues this Amended 
Complaint and Notice of Hearing and alleges as follows: 


I 


The original charge herein was filed on January 9, 1961, 
and a copy thereof was served on Respondent Local by 
registered mail on January 9, 1961. 


The amended charge herein was filed on February 6, 
1961, and copies thereof were served on the Respondents. 


IL 


Respondent Local maintains its principal office at 
Yakima, Washington, and Respondent Council maintains 
its principal office at Seattle, Washington. Each Respond- 
ent is a labor organization within the meaning of Section 
2 (5) of the Act. 


Ii. 


Tree Fruits is a Washington corporation with its prin- 
cipal office in Yakima, Washington. It is organized to 
advise with and act in behalf of its employer-members, 
which are business firms in the fruit packing industry in 
the vicinity of Yakima. Tree Fruits acts as the agent of 
its employer-members in labor disputes and in bargaining 
collectively with labor organizations that represent em- 
ployees of its employer-members. 


During the last fiscal year, the employer-members of 
Tree Fruits packed and sold and shipped to purchasers 
located outside the State of Washington apples and soft 
fruits valued in excess of $10,000,000.00. 


Iv. 


Safeway Stores, Inc (herein called Safeway), is a Mary- 
land corporation with its principal office in Baltimore, 
Maryland, and is engaged in the retail sale of food in 


pees be 


several states, including the State of Washington. During 
1960, Safeway Stores in the State of Washington received 
goods and merchandise shipped directly from outside the 
State of Washington valued in excess of $1,000,000.00. 


Vv. 


Tree Fruits and its employer-members are employers 
within the meaning of Section 2 (2) of the Act and are 
engaged in commerce within the meaning of Section 2 
(6) and (7) of the Act. 


VL 


Commencing on or about August 29, 1960, Respondent 
Local engaged in picketing at the warehouses of the em- 
ployer-members of Tree Fruits in an effort to obtain cer- 
tain contractual agreements on behalf of the employees of 
the employer-members of Tree Fruits. 


Vil. 


Commencing on or about December 27, 1960, Respondent 
Local, assisted by Respondent Council, in furtherance of 
the objects referred to in paragraph VI hereof, engaged in 
picketing at the premises of retail stores of Safeway, 
located in and about Seattle, Washington, which were 
engaged in the retail sale of apples grown in the State of 
Washington and packed or produced by the employer- 
members of Tree Fruits, or others. 


VIit. 


By its acts and conduct set forth in paragraph VII 
hereof and by other means, Respondent Local and Re- 
spondent Council have engaged in and have induced and 
encouraged individual employees of Safeway and other 
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employers engaged in commerce or in an industry affect- 
ing commerce to engage in strikes or refusals in the course 
of their employment to use, manufacture, process, trans- 
port, or otherwise handle or work on goods or commodities 
or to perform services, and have threatened, coerced and 
restrained Safeway and other persons engaged in com- 
merce or in an industry affecting commerce, with an object 
of forcing or requiring Safeway or other persons to cease 
using, selling, handling, transporting, or otherwise deal- 
ing in the goods or commodities of, and to cease doing 
business with, the members of Tree Fruits, and thereby 
have engaged in, and are now engaging in, unfair labor 
practices within the meaning of Section 8 (b) (4) (i) (13) 
(B) of the Act. 


Ix. 


The activities of Respondent Local and Respondent 
Council, as described in paragraph VII hereof, occurring 


in connection with the operation of Safeway, Tree Fruits 
and its employer-members, and other employers, as de- 
scribed in paragraphs III and IV herein, have a close, 
intimate, and substantial relation to trade, traffic and 
commerce among the several states of the United States 
and have led to and tend to lead to labor disputes burden- 
ing and obstructing commerce and the free flow of com- 
merce and constitute unfair labor practices affecting com- 
merce within the meaning of Section 8 (b) (4) (i) (ii) (B) 
and Sections 2 (6) and (7) of the Act. 


Please Take Notice that on the 28th day of February, 
1961, at 10:00 A. M. (PST), in the Hearing Room of the 
National Labor Relations Board, 327 Logan Building, 
Seattle, Washington, a hearing will be conducted before 
a duly designated Trial Examiner of the National Labor 
Relations Board on the allegations set forth in the above 
Amended Complaint, at which time and place you will 
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have the right to appear in person, or otherwise, and give 
testimony. 


You Are Farther Notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
the Respondents shall file with the undersigned Regional 
Director, acting in this matter as agent of the National 
Labor Relations Board, an original and four (4) copies 
of an Answer to said Amended Complaint within ten (10) 
days from the service thereof, and that unless they do so, 
all of the allegations in the Amended Complaint shall be 
deemed to be admitted to be true and may be so found 
by the Board. 


Dated at Seattle, Washington, this 14th day of February, 
1961. 


THOMAS P. GRAHAM, JR., 
THOMAS P. GRAHAM, JR., 
Regional Director, 


National Labor Relations Board, 
Region 19, 
327 Logan Building, 
500 Union Street, 
Seattle 1, Washington. 


_ om 15 
United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, and 
JOINT COUNCIL NO. 28 OF THE IN- 
TERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN, AND HELPERS OF 
AMERICA, 


and 


TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. 


ANSWER OF RESPONDENT FRUIT AND VEGETABLE 
PACKERS & WAREHOUSEMEN’S LOCAL 760, 
TO AMENDED COMPLAINT. 


Answering the Amended Complaint herein, respondent 
Fruit and Vegetable Packers & Warehousemen’s Local 
Union 760, admits, denies and alleges as follows: 


I 


Admits the allegations of Paragraphs I, II, Il, IV, V 
and VI. 


I. 


Answering Paragraph VII, this respondent admits the 
allegations contained therein, but states that the assistance 
rendered by respondent Council, in connection with the 
activities described in said paragraph, consisted solely of 
the Council’s loaning of an organizer to work for this 
respondent. 
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pase 
Denies the allegations of Paragraphs VIII and IX. 


Wherefore, having fully answered the amended com- 
plaint herein, this respondent prays that same be dismissed. 


RICHARD P. DONALDSON and 
BASSETT, DAVIES & ROBERTS, 
Attorneys for Respondent, 
Fruit & Vegetable Packers & 
Warehousemen’s Local 760, 
811 Alaska Building, 
Seattle 4, Washington. 


United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, 
and JOINT COUNCIL NO. 28 OF 
THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN, AND 
HELPERS OF AMERICA, 


and 


TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. 


ANSWEE OF JOINT COUNCIL NO. 28 OF THE INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WARHOUSEMEN, AND HELPERS 
OF AMERICA, TO AMENDED COMPLAINT. 


Answering the Amended Complaint herein, respondent 
Joint Council No. 28 of the International Brotherhood of 


Case No. 
19-CC-155. 


eye 


Teamsters, Chauffeurs, Warehousemen, and Helpers of 
America, admits, denies and alleges as follows: 


L 


Admits the allegations of Paragraphs I, Il, Tl, IV, V 
and VI. 


I. 


Answering Paragraph VII, this respondent admits the 
allegations contained therein but states that the assistance 
which it rendered to respondent Local, in connection with 
the activities described in said paragraph, consisted solely 
of this respondent loaning a council organizer to work for 
respondent Local. 


TIL. 
Denies the allegations of Paragraphs VIII and IX. 


Wherefore, having fully answered the amended com- 
plaint herein, this respondent prays that the same be dis- 
missed. 


RICHARD P. DONALDSON and 
BASSETT, DAVIES & ROBERTS, 
Attorneys for Respondent, 

Joint Council No. 28 of the 
International Brotherhood of 
Teamsters, Chauffeurs, Ware- 
housemen, and Helpers of 
America, 

811 Alaska Building, 
Seattle 4, Washington. 
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United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Nineteenth Region. 


FRUIT & VEGETABLE PACKERS & 
WABEHOUSEMEN, LOCAL 760, AND 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 


Case No. 
19-CC-155. 


TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. 


STIPULATION OF FACTS. 


It Is Stipulated and Agreed by and between Fruit & 
Vegetable Packers & Warehousemen, Local 760, and Joint 
Council No. 28, each affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (herein respectively called Local 760 
and Joint Council No. 28), by their attorneys Bassett, 
Davies and Roberts, Tree Fruits Labor Relations Commit- 
tee, Inc. (herein called Tree Fruits), by their attorneys 
McMicken, Rupp and Schweppe, and Gordon M. Byrholdt, 
Counsel for the General Counsel for the National Labor 
Relations Board, in order to effectuate the purposes of 
the National Labor Relations Act, as amended, 61 Stat. 
136, 73 Stat. 519, and to avoid unnecessary cost and delay: 


1. The Charge, Amended Charge, Complaint, Amended 
Complaint, Affidavit of Service of the charge and the 
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amended charge, Answer and this Stipulation of Facts and 
the exhibits attached hereto constitute the entire record of 
the case and that no oral testimony is necessary or desired 
by any of the parties. The parties further stipulate that 
they waive a hearing and the taking of testimony or the 
submission of evidence before a Trial Examiner, the mak- 
ing of findings of fact and conclusions of law by the Trial 
Examiner, and the issuance of an Intermediate Report and 
recommended Order; and that they desire to submit this 
ease for findings of fact and conclusions of law and issu- 
ance of order directly by the Board. 


2. Upon a charge and amendment thereto filed by Tree 
Fruits, General Counsel for the National Labor Relations 
Board, on behalf of said Board by the Regional Director 
of the Nineteenth Region, issued a Complaint and Notice 
of Hearing herein on the 23rd day of January, 1961, and 
an Amended Complaint and Notice of Hearing on Feb- 
ruary 14, 1961. 


3. The Answers of the Respondents to the Amended 
Complaint was duly filed with the Regional Director on 
February 23, 1961. 


4, Local 760 and Joint Council No. 28 are labor organ- 
izations within the meaning of Section 2 (5) of the Act. 


5. Tree Fruits is a Washington corporation with its 
principal office in Yakima, Washington. It is organized 
to advise with and act on behalf of its employer-members 
which are business firms in the fruit packing and ware- 
housing industry in the vicinity of Yakima. Tree Fruits 
acts as the agent of its employer-members in labor dis- 
putes and in bargaining collectively with labor organiza- 
tions that represent employees of its employer-members. 


During the last fiscal year, the employer-members of 
Tree Fruits packed, sold and shipped to purchasers located 
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outside the State of Washington apples and soft fruits 
valued in excess of $10,000,000.00. 


6. Safeway Stores, Inc. is a Maryland corporation with 
its principal office at Baltimore, Maryland, engaged in re- 
tail sale of food in several states, including the State of 
Washington. During 1960, Safeway Stores in the State 
of Washington received goods and merchandise shipped 
directly from outside the State of Washington valued in 
excess of $1,000,000.00 and made sales at retail in excess 
of $1,000,000.00. 


7. Tree Fruits and its employer-members and Safeway 
Stores, Inc. are each employers within the meaning of 
Section 2 (2) of the Act and are engaged in commerce 
within the meaning of Section 2 (6) and (7) of the Act. 


8 Washington State has a large fresh fruit packing and 
warehousing industry. There are numerous firms engaged 
in this industry. Generally speaking, these firms obtain 
fresh fruit on consignment from the growers, store it at 
their warehouses, and sell, pack and ship it to various 
markets, as the demand dictates. Upon selling the fruit, 
these firms will deduct from the proceeds of the sale a 
charge for their services in storing, packing and selling the 
fruit and other charges, and remit the balance to the 
growers. 


The employees who work for these firms, except those 
who work for certain firms in the area of Yakima, Wash- 
ington, are not members of organized labor, and there are 
no collective bargaining agreements existing between these 
firms and any labor organization. 


In the area of Yakima, Washington, there are twenty- 
four (24) fresh fruit packing and warehousing firms, the 
majority of whose employees were members of Respondent 


et) 


Local 760 on August 29, 1960. Local 760 has acted as col- 
lective bargaining representative for these employees for 
a number of years. Twenty-one (21) of these firms are 
members of Tree Fruits, and have bargained with Local 
760 through Tree Fruits. Exhibit No. 1 is a list of these 
firms. The other three (3) firms (Pacific Fruit and Prod- 
uce Co., Yakima, Fruit Growers Association, and Forney 
Fruit and Produce Co.) have bargained with Local 760 
separately. There are more than 1,500 employees working 
for these firms during the main packing season, which is 
the apple packing season. 


In 1960, the collective bargaining agreements between 
Local 760 and the aforesaid firms were terminated and the 
parties attempted to negotiate new agreements. The main 
negotiations were those involving Local 760 and Tree 

-Fruits. During these particular negotiations, Tree Fruits 
asked for several modifications in the agreement concern- 

-ing union security, seniority, overtime, etc., asserting that 
it had to have such modifications in order to meet the com- 
petition of the non-union firms in the industry. Following 
several negotiating meetings, Local 760 called a strike 
against the Tree Fruit employers, starting on August 29, 
1960. Strikes were also called against the Yakima Fruit 
Growers Association and against Forney Fruit and Prod- 
uce Company. An agreement was reached with Pacific 
Fruit and Produce Company, and no strike was called 
against that company. 


At all times relevant hereto, Local 760 and its members 
were actively continuing in strikes against the aforesaid 
employers. 


9. In December, 1960, Local 760 decided, in furtherance 
of its disputes with the aforesaid employers, to engage in 
a consumer boycott program, asking the public not to buy 
Washington State apples. Local 760 then requested of 
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Joint Council No. 28, with which it is affiliated, that Joint 
Council organizers be loaned to Local 760 for the purpose 
of assisting with this program. Thereafter, the Joint 
Council Executive Board assigned Mr. Fred Bowen, a Joint 
Council organizer, to work with Local 760 until further 
notice. (See Exhibits Nos. 2 and 3, which are from the 
December 23, 1960 and the January 21, 1961 issues, re- 
spectively, of the Washington Teamsters, the official pub- 
lication of Joint Council No. 28.) While so engaged on 
behalf of Local 760, and at all times relevant hereto, Fred 
Bowen acted under the direction and control of Mr. James 
Farrington, Secretary-Treasurer of Local 760. During 
this time he was paid his usual organizer’s salary and ex- 
pense allowance, by the Joint Council. 


In late December, 1960, Mr. Farrington instructed Mr. 
Bowen to carry out a program of picketing and handbill- 
ing at the premises of certain Safeway stores in Seattle, 
Washington. Said stores were then engaged in the sale 
of apples which they had obtained from employers belong- 
ing to the Tree Fruits group. 


On December 27 and 29, 1960, and on January 5, 6, 7, 
12, 13, 14 and 19, 20, 21, 1961, pickets who carried placards 
and distributed handbills, appeared at the premises of sev- 
eral Safeway stores located in and near Seattle, Washing- 
ton. Exhibit No. 4 is a list of the stores. In most cases, 
two (2) pickets appeared at each store, but at one store, 
there were three (3) pickets. These pickets consisted of: 
(1) union representatives in the Seattle area who volun- 
teered their services; (2) striking members of Local 760 
who traveled from Yakima to Seattle for this purpose; and 
(3) hired pickets, who were obtained locally, and paid by 
Local 760 for their services. 


Mr. Farrington instructed Mr. Bowen as to how the pro- 
gram of picketing and handbilling should be carried on 


a 


and Bowen, in turn, instructed the pickets. Before any 

person was permitted to picket or distribute handbills, he 

was furnished with a copy of a document entitled, ‘‘In- 
‘ structions to Pickets’’, signed by Bowen, as a representa- 

tive of Local 760. Exhibit No. 5 is a copy of said ‘‘In- 
‘ structions to Pickets.’? The picketing’ was at all times 
“ eonducted in conformity with these instructions. 


Before the picketing began and before any handbills 
were distributed, either Mr. Bowen or one of the pickets 
approached each store manager and gave him a document 
entitled, ‘‘Notice to Store Manager and Store Employees’’, 
signed by Bowen, as a representative of Local 760, together 
with a copy of the document entitled, ‘‘Instructions to 

‘Pickets’’. Exhibit No. 6 is a copy of the ‘‘Notice to Store 
Manager and Store Employees.’’ 


The pickets patrolled in front of the store premises, 


wearing cardboard placards stating as follows: 


“TO THE CONSUMER: NON-UNION WASHING- 
TON STATE APPLES ARE BEING SOLD AT THIS 
STORE. PLEASE DO NOT PURCHASE SUCH 
APPLES. THANK YOU. TEAMSTERS LOCAL 
760, YAKIMA, WASHINGTON.”’ 


They also distributed handbills.. Exhibits No. 7 and 
No. 8 are copies of the two types of handbills which were 
distributed. Exhibit No. 9 is a photograph of two pickets 

‘in front of one of the stores. 


The pickets appeared at the store premises after the 
stores opened for business and left before the stores closed. 
They walked back and forth on the sidewalks in front of 

.the main customer entrances to the stores, handing hand- 
bills to any persons passing by who were willing to accept 
them. At no time did they walk in front of the store 
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entrances which were used solely by the employees of the 
stores, or used solely for the delivery of merchandise. 


At several locations the Safeway stores were situated to 
the rear of a parking lot and the pickets, wearing placards 
bearing the legend herein referred-to, confined their picket- 
ing to the public sidewalk near the entrance to the parking 
lot in conformity with the ‘‘Instructions to Pickets”’, Ex- 
hibit No. 5, subparagraph 2. At these locations the pickets 
were unable to distribute handbills in any large numbers 
to the store patrons, as such patrons usually drove through 
the entrances of the parking lot without stopping and 
went directly into the store from their parked automobile. 


The pickets were visible, through the windows of the 
stores, to some of the employees working in the stores. 
Some of the employees of the stores used the main cus- 
tomer entrances to the stores for ingress and egress and, 
in so doing, passed by the pickets. 


At all times, while the picketing and handbilling was 
being conducted, the employees of the stores continued to 
work in the normal way. Likewise, the stores continued 
to receive deliveries of merchandise in the normal way. 
No deliveries or pickups were stopped or interfered with 
and no employee of Safeway or of any other employer 
quit work or refused to handle fruit packed by the em- 
ployer-members of Tree Fruits. 


At all times, the picketing and handbilling was peace- 
fully conducted. The entrances to the stores were not 
blocked and ingress and egress was not interfered with. 


10. That this Stipulation of Facts is made without 
prejudice to any of the objections that any party may have 
as to the materiality or relevancy of any facts stated 
herein. 
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11. That the parties to this stipulation shall have thirty 
(30) days from the date of execution of the stipulation to 
file briefs to the Board and to request oral argument be- 
fore the Board, and the failure of any party to file briefs 
or to make request for oral argument within this time shall 
be deemed a waiver of the right to file such briefs or 
request. 


Executed this 23rd day of February, 1961. 


FRUIT & VEGETABLE PACKERS & WARE- 
HOUSEMEN, LOCAL 760, 
By RICHARD P. DONALDSON, 
For BASSETT, DAVIES & ROBERTS, 


JOINT COUNCIL NO. 28, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, 


By RICHARD P. DONALDSON, 
For BASSETT, DAVIES & ROBERTS, 


TREE FRUITS LABOR RELATIONS COM- 
MITTEE, INC., 
By MARY ELLEN KRUG, 
COUNSEL FOR THE GENERAL COUNSEL, 


By GORDON M. BYRHOLDT, 
GORDON M. BYRHOLDT. 
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EXHIBIT NO 1. 


ACKLEY FRUIT COMPANY 

CUBBERLY FRUIT CO. 

HANSEN FRUIT AND COLD STORAGE CO. 
HIGHLAND FRUIT GROWERS, INC. 

C. M. HOLTZINGER FRUIT CO. 

W. W. JUDY FRUIT CO. 

LARSON FRUIT CO. 

MATSON FRUIT CO. 

NORDBERG SELAH FRUIT, INC. 
NORDBERG-WESTBROOK FRUIT, INC. 
J. N. PERRY ICE & COLD STORAGE CO. 
PERHAM FRUIT CORPORATION 
PRENTICE PACKING AND COLD STORAGE CO. 
RICHEY & GILBERT CO. 

W. F. ROCHE FRUIT CO. 

STADELMAN FRUIT CO. 

SUNDQUIST FRUIT AND STORAGE CO. 
WARREN & COMPANY 

WASHINGTON FRUIT & PRODUCE CO. 
WILLIAMS FRUIT CO. 

YAKIMA FRUIT & COLD STORAGE CO. 


1 Local 789 contends that there were 24 Tree Fruits employers in- 
volved in the strike. Tree Fruits position, however, is that 3 of the 
employers had gone out of business. 
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EXHIBIT NO. 4. 


Safeway Stores 
2 pickets January 12. ..W. Spokane and Chelan 
2 pickets January 6.. California & W. College 
2 pickets January 7.. 
2 pickets January 12... . 
2 pickets January 5, 6 & 7... 
2 pickets January 7.... 
2 pickets December 27th and 29th.Rainier & Dawson 
2 pickets January 13....... ee 
3 pickets January 12,13 and 14....8. 
2 pickets January 14..... .Renton, 
2 pickets January 12 and 13...... Renton, 2nd Ave. & Wells 
2 pickets January 5, 6, and 7..... Top Hat, 112 First Ave., So. 
2 pickets January 5, 6, and 7.... . Burien, S. W. 152nd & Ambaum Road 
2 pickets January 12, 13 and 14... Do. 
2 pickets December 29.. Burien, Ambaum & 143rd S. W. 
2 pickets January 5 and 6..... Dayton 
2 pickets December 27 and 29.... 
2 pickets December 29th..........N 
2 pickets December 27.... .»- No. 
2 pickets December 29.... . 
2 pickets December 27.. 
2 pickets January 5 
2 pickets January 7... 
2 pickets January 6 and 14...No, 87th & Greenwood Ave. 
2 pickets January 5. No. 71st & Greenwood Ave. 
2 pickets January 5. 
2 pickets January 6..........-+ 
2 pickets December 27 and 29th 
2 pickets Dec. 27 and 29..........E. 73rd & Roosevelt Way 
2 pickets Jan. 12 & 13........--+- Do. 
2 pickets December 27 and 29.....15th N. E. & B 178rd 
2 pickets January Bi vanssnosewe nai 
2 pickets January 13 and 14.... 
2 pickets January 14....... . Highway 99 & Midway 

27 and 29..........516 First Ave., West 

....Eastlake & Hamlin 


2 pickets January 6....... 

2 pickets January 13 & 14. 

2 pickets January 14........ ..Airport Way & 18th So. 

2 pickets January 18 and 14...... Bellevue, 104th N. E. & 4th 

2 pickets January 12......... Kirkland, Kirkland Ave. & Srd 
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EXHIBIT NO. 5. 
Telephone GLencourt 2-7194 


Fruit & Vegetable Packers & Warehousemen 
Local No. 760 
L B. of T. C. W. & H. of A. 
Jim Farrington 16.North 3rd Avenue 
Secretary-Treasurer Yakima, Washington 


Instructions to Pickets. 
Dear Picket: 


You are being asked to help publicize a nationwide 
consumer boycott aimed at non-union Washington State 
Apples. To make this program a success your cooperation 
is essential Please read these instructions and follow 
them carefully. 


1. At all times you are to engage in peaceful picket- 
ing. You are forbidden to engage in any altercation, 
argument, or misconduct of any kind. 


2. You are to walk back and forth on the sidewalk 
in front of the consumer entrances to the grocery 
stores. If a particular store is located toward the 
rear of a parking lot, you are to ask the store manager 
for permission to walk back and forth on the apron or 
sidewalk immediately in front of the store; but if he 
denies you this permission, you are to picket only on 
the public sidewalk at the entrances to the parking 
lot. As far as large shopping centers are concerned, 
you will be given special instruction for picketing in 
such locations. 

3. You are not to picket in front of or in the area 
of any entrance to the store which is apparently set 
aside for the use of store employees and delivery men. 
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‘As noted above, you are to limit your picketing to 
the consumer entrances to the store. 


4. This union has no dispute with the grocery stores, 
and you are forbidden to make any statement to the 
effect that the store is unfair or on strike. You are 
also forbidden to request that the customers not 
patronize the store. We are only asking that the cus- 
tomers not buy Washington State apples, when they 
are shopping at the store. 


5. Similarly, you are not to interfere with the work 
of any employees in the store. If you are asked by 
these employees what the picketing is about, you are 
to tell them it is an advertising or consumer picket 
and that they should keep working. Likewise if you 
are asked by any track drivers who are making any 
pickups or deliveries what the picket is about, you are 
to advise that it is an advertising or consumer picket 
and that it is not intended to interfere with pickups 
or deliveries (i. e. that they are free to go through). 


6. If you are given handbills to distribute, please 
distribute these handbills in a courteous manner and 
if the customers throw them on the ground, please see 
that they are picked up at once and that the area is 
kept clean. 


7. You are forbidden to use intoxicating beverages 
while on duty or to have such beverages on your 
person. 


8. If a state official or any other private party 
should complain to you about the picketing, advise 
them you have your instructions and that their com- 
plaints should be registered with the undersigned 
union representative. 


9. These instructions should answer most of your 
questions concerning this program. However, if you 
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have any additional questions or if specific problems 
arise which require additional instructions, please call 
the undersigned. 


TEAMSTERS UNION LOCAL 760, 


Phone Number 


EXHIBIT NO. 6. 


Notice to Storage Manager and Store Employees. 


We are advised that you are presently engaged in sell- 
ing Washington State Apples. 


The 1960 crop of Washington State Apples is being 
packed by non-union firms, including 26 firms in the 
Yakima Valley. Prior to this year, the 26 Yakima Valley 
firms had been parties to a collective bargaining contract 
with Teamsters Union Local 760 of Yakima, Washington, 
but this year, when a new contract was being negotiated, 
the employers took the position that many of the basic 
provisions of the prior contract, such as seniority, over- 
time, protection against unjust discharge, grievance pro- 
cedure and union security, should be weakened or elimi- 
nated entirely. These extreme demands plus a refusal to 
bargain in good faith led to a strike against the employer. 
The union made all possible efforts to avoid this strike as 
did outside agencies who were assisting in the negotia- 
tions. Even the Governor of the State of Washington, the 
Honorable Albert D. Rosellini, intervened and suggested 
that the parties agree to a fact finding committee or arbi- 
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tration. The union agreed to these proposals but the em- 
ployers declined. 


The employer’s refusal to bargain in good faith has 
caused the Seattle office of the National Labor Relations 
Board to prepare a complaint against the employers, 
charging them with unfair labor practices in violation of 
federal law. 


The strike at Yakima is still continuing and in order to 
win this strike, we must ask the consuming public not to 
purchase Washington State Apples. 


Therefore, we are going to place peaceful pickets at the 
entrances to your store for the purpose of trying to per- 
suade the public not to buy Washington Apples. These 
pickets are being instructed to patrol peacefully in front 
of the consumer entrances of the store, to stay away from 
the delivery entrances and not to interfere with the work 
of your employees, or with deliveries to or pickups from 
your store. A copy of the instructions which have been 
furnished to the pickets is attached herewith. 


We do not intend that any of your employees cease work 
as a result of the picketing. We ask that you advise your- 
employees of our intentions in this respect, perhaps by 
posting this notice on your store bulletin board. 


If any of your employees should stop work as a result 
of our program, or if you should have any difficulties as 
far as pickups and deliveries are concerned, or if you 
observe any of the pickets disobeying the instructions 
which they have been given, please notify the undersigned 
union representative at once and we will take steps to see 
that the situation is promptly corrected. 


As noted above, our information indicates that you are 
presently selling Washington State Apples. If, however, 
this information is not correct and you are selling apples 


ea. cee 


exclusively from another state, please notify the under- 
signed and we will see that the pickets are transferred to 
another store where Washington State Apples are actually 
being sold. 


Thank you for your cooperation. 


TEAMSTERS UNION LOCAL 760 
Yakima, Washington. 
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EXHIBIT NO. 7. 


! DONT BUY 
‘WASHINGTON STATE 
APPLES 


THE 1960 CROP OF WASHINGTON STATE APPLES 
IS BEING PACKED BY NON-UNION FIRMS 


Included in this non-union operation are twenty-six firms in the Yakima Valley 
with which there is a labor dispute. These firms are charged with being 


UNFAIR 


“py their employees who, with their union, are on strike and have been replaced 


bz non - union strikebreaking workers employed under substandard wage scales 
hd 


“In justice to these striking union workers who are attempting (® protsct BSE 
| iving standards and their right to engage in good-faith collective bargaining, we 


~~" DON'T BUY 
‘WASHINGTON STATE 
APPLES 


TEAMSTERS 
YAKIMA, WASHINGTON 
This is not a strike against any store or market. 


(PS.—PACIFIC FRUIT & PRODUCE CO. is the only firm packing Washington 
_, State Apples under a union contract.) 
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WE HAVE TO TELL TRE WORLD 


THAT THE 1380 eReP oF 


‘WASHINGTON STATE: 
APPLES 


IS BEING PACKED BY NON-UNION FIRMS 
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132 NLRB No. 102 D-2371 
Seattle, Wash. 


United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD. 


FRUIT & VEGETABLE PACKERS & 

WAREHOUSEMEN, LOCAL 760, AND 

JOINT COUNCIL NO. 28 OF THE 

INTERNATIONAL BROTHERHOOD 

OF TEAMSTERS, CHAUFFEURS, | Gace No. 

WAREHOUSEMEN AND HELPERS = 
19-CC-155. 

OF AMERICA, 


and 


TREE FRUITS LABOR RELATIONS 
COMMITTEE, INC. 


DECISION AND ORDER. 


Upon unfair labor practice charges filed on January 9, 
1961, as amended on February 6, 1961, by Tree Fruits 
Labor Relations Committee, Inc., herein called Tree Fruits, 
against Respondents, Fruit & Vegetable Packers & Ware- 
housemen, Local 760, and Joint Council No. 28 of the 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, herein respectively 
called Local 760 and Joint Council No. 28, the General 
Counsel of the National Labor Relations Board by the 
Regional Director for the Nineteenth Region issued an 
amended complaint alleging that Respondents had engaged 
in and were engaging in unfair labor practices within the 
meaning of Section 8 (b) (4) (i) and (ii) (B) of the Act. 
Copies of the complaint, charges and notice of hearing 
were served upon the Respondents and the charging party. 
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With respect to the unfair labor practices, the complaint 
alleged that by picketing at the premises of retail stores 
of Safeway Stores, Inc., in Seattle, Washington, Respond- 
ents have induced and encouraged employees of Safeway 
and of other employers engaged in commerce or in an in- 
dustry affecting commerce to engage in strikes and have 
threatened, coerced and restrained Safeway and other em- 
ployers, with an object of forcing Safeway or other per- 
sons to cease doing business with members of Tree Fruits. 
Thereafter, Respondents filed an answer denying the ma- 
terial allegations of the complaint. 


On February 23, 1961, all parties entered into a ‘‘Stipu- 
lation of Facts’? waiving a hearing and the taking of tes- 
timony before a Trial Examiner, the making of findings of 
fact and conclusions of law by a Trial Examiner, and the 
issuance of an Intermediate Report and Recommended 
Order. They further agreed to submit the case directly to 
the Board for findings of fact, conclusions of law, and 


order based upon a record to consist entirely of the charge, 
amended charge, complaint, amended complaint, answers, 
and the ‘Stipulation of Facts’? and exhibits attached 
thereto. 


On March 8, 1961, the Board approved the stipulation 
and transferred the case to itself. Thereafter, the General 
Counsel, the Respondents and Tree Fruits filed briefs. 


Upon the basis of the stipulation and the entire record 
in the case, the Board! makes the following: 


Findings of Fact. 


I. Tree Fruits Labor Relations Committee, Inc., is a 
Washington corporation with its principal office in Yakima, 


1 Pursuant to the provisions of Section 3 (b). the Board has delegated 
its powers in connection with this case to a three-member panel. 
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Washington. It acts as the agent of its employer-mem- 
bers in labor disputes and in collective bargaining with 
labor organizations which represent employees of its mem- 
bers. During the last fiscal year, the employer-members 
of Tree Fruits packed, sold and shipped to purchasers 
located outside the State of Washington apples and soft 
fruits valued at more than $10,000,000. 


Safeway Stores, Inc., a Maryland corporation with its 
principal office in Baltimore, Maryland, is engaged in the 
retail sale of food in several States, including the State of 
Washington. During 1960, Safeway Stores received in the 
State of Washington from sources outside the State mer- 
chandise valued at more than $1,000,000. Its retail sales 
during the same period were in excess of $1,000,000. 


The parties admit, and we find, that Tree Fruits and 
Safeway Stores are engaged in commerce within the mean- 
ing of Section 2 (6) and (7) of the Act. 


IL Fruit & Vegetable Packers & Warehousemen, Local 
760, and Joint Council No. 28 of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America are labor organizations within the meaning 
of Section 2 (5) of the Act. 


Ti. The facts. 


Tree Fruits represents 21 fresh fruit packing and ware- 
housing firms in the Yakima, Washington, area, in col- 
lective bargaining with Local 760. Three other firms in 
the same area bargain separately with the same labor 
organization. In 1960, the collective bargaining agree- 
ments between Local 760 and the aforesaid firms expired. 
During negotiations for a new collective bargaining con- 
tract, Tree Fruits made certain proposals for modifications 
of existing terms and conditions of employment which 
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Local 760 found unacceptable. Thereafter, on August 29, 
1960, Local 760 called a strike against employer-members 
of Tree Fruits and some other employers in the area. In 
December 1960, Local 760 decided, in furtherance of its 
continuing dispute with the aforesaid employers, to pro- 
mote a consumer boycott of Washington State apples. 
Local 760 requested Joint Council No. 28, with which it 
is affiliated, to assign Joint Council organizers to assist 
with this program. Thereafter, the Joint Council assigned 
Fred Bowen, a Joint Council organizer, to work with 
Local 760. While so engaged on behalf of Local 760, 
Bowen worked under the direction and control of James 
Farrington, secretary-treasurer of Local 760. In late De- 
cember 1960, Farrington instructed Bowen to carry out 
a program of picketing and handbilling at the premises 
of certain Safeway stores in Seattle, Washington, which 
were then selling apples obtained from members of Tree 
Fruits. 


Before the start of the picketing, Respondents gave the 
pickets written instructions which provided, inter alia: 
3. You are not to picket in front of or in the area 
of any entrance to the store which is apparently set 
aside for the use of store employees and delivery men. 
As noted above, you are to limit your picketing to 
the consumer entrances to the store. 


4. This union has no dispute with the grocery stores, 
and you are forbidden to make any statement to the 
effect that the store is unfair or on strike. You are 
also forbidden to request that the customers not pa- 
tronize the store. We are only asking that the cus- 
tomers not buy Washington State apples, when they 
are shopping at the store. 


5. Similarly, you are not to interfere with the work 
of any employees in the store. If you are asked by 
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these employees what the picketing is about, you are 
to tell them it is an advertising or consumer picket 
and that they should keep working. Likewise if you 
are asked by any truckdrivers who are making any 
pickups or deliveries what the picket is about, you 
are to advise that it is advertising or consumer picket 
and that it is not intended to interfere with pickups 
or deliveries (i e., that they are free to go through). 


The pickets or Bowen also gave each store manager a 
written document which recited Local 760’s version of the 
dispute with Tree Fruits and explained the purpose and 
procedure of the picketing as follows: 

The strike at Yakima is still continuing and in 
order to win this strike, we must ask the consuming 
public not to purchase Washington State Apples. 

Therefore, we are going to place peaceful pickets 
at the entrances to your store for the purpose of 
trying to persuade the public not to buy Washington 
Apples. These pickets are being instructed to patrol 
peacefully in front of the consumer entrances of the 
store, to stay away from the delivery entrances and 
not to interfere with the work of your employees, or 
with deliveries to or pickups from your store. 

We do not intend that any of your employees cease 
work as a result of the picketing. We ask that you 
advise your employees of our intentions in this re- 
spect, perhaps by posting this notice on your store 
bulletin board. 

If any of your employees should stop work as a 
result of our program, or if you should have any diffi- 
culties as far as pickups and deliveries are concerned 
or if you observe any of the pickets disobeying the 
instructions which they have been given, please notify 
the undersigned union representative at once and we 
will take steps to see that the situation is promptly 
corrected. 
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On December 27 and 29, 1960, and on January 5, 6, 7, 
12, 13, 14, 19, 20, and 21, 1961, pickets appeared at a num- 
ber of Safeway stores located in and near Seattle, Wash- 
ington. The pickets patrolled in front of the store premises 
wearing cardboard placards which stated: ‘“‘TO THE 
CONSUMER: NON-UNION WASHINGTON STATE 
APPLES ARE BEING SOLD AT THIS STORE. PLEASE 
DO NOT PURCHASE SUCH APPLES. THANK YOU. 
TEAMSTERS LOCAL 760, YAKIMA, WASHINGTON.”’ 
The pickets also distributed handbills which urged against 
the buying of Washington State apples because the 1960 
crop was being packed by nonunion firms which were un- 
fair to their employees. 

Two and, in one case, three pickets appeared at store 
premises after the stores opened for business and left 
before the stores closed. The pickets walked back and 
forth on the sidewalks in front of the main customer en- 
trances to the stores, giving out handbills to any persons 


passing by who were willing to accept them. At no time 
did they walk in front of store entrances used solely by 
the employees of the stores, or used exclusively for de- 
livery of merchandise. At locations where stores were 
situated to the rear of a parking lot the pickets confined 
their picketing to the public sidewalk near the entrance 
to the parking lot. 


The pickets were visible, through the windows of the 
stores, to some of the employees working in the stores. 
Some store employees used main customer entrances to 
the stores for ingress and egress and, in so doing, passed 
the pickets. 

At all times, while the picketing and handbilling were 
being conducted, the employees of the stores continued 
to work in the normal way. Also, the stores continued 
to receive deliveries of merchandise as usual. No deliv- 
eries or pickups were stopped or interfered with and no 
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employee of Safeway or of any other employer quit work 
or refused to handle fruit packed by the employer-mem- 
bers of Tree Fruits. 


At all times, the picketing and handbilling were peace- 
fally conducted. The entrances to the stores were not 
blocked and ingress and egress were not interfered with. 


Discussion. 
The General Counsel contends that the conduct of Re- 
spondents violated Section 8 (b) (4) (i) and (ii) (B) of 


the Act under the Board’s decision in the Perfection Mat- 
tress case.* 


L In that case a majority of the Board held that a 
picket line at the premises of a secondary employer neces- 
sarily invites employees to make common cause with the 
picketing union and to refrain from working behind the 
picket line, irrespective of the literal appeal of the legends 
on the picket sign. Accordingly, the majority concluded 
that the picketing of retail stores with signs urging cus- 
tomers not to buy products of the primary employer con- 
stituted inducement or encouragement of employees of 
neutral employers within the meaning Section 8 (b) (4) 
(i) of the Act. The Board has reconsidered this doctrine 
of the Perfection Mattress case and a majority has now 
decided that picketing of a secondary employer’s premises 
does not per se constitute inducement or encouragement 
of employees of neutrals within the meaning of clause (i) 
of Section 8 (b) (4), nor does it raise an irrebuttable 
presumption as to the intent or probable consequences 
of the picketing.* Whether in any given case picketing 


2 United Wholesale and Warehouse Employees, Local 261 (Perfection 
Mattress & Spring Company), 129 NLRB No. 125. (Member Fanning 
dissenting.) 

Upholsterers Frame & Bedding Workers Twin City Local No. 61 


2 
(Minneapolis House Furnishing Company), 132 NLRB No. 2. (Members 
Rodgers and Leedom dissenting.) 
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is intended or calculated to ‘‘induce or encourage’’ em- 
ployees of secondary employers to engage in a work stop- 
page or refusal to perform services is to be determined 
by all the evidence in that particular case and not by an 
@ priori assumption.‘ 


In the present case, all the evidence indicates that by 
their picketing of the Safeway stores, Respondents did 
not intend that employees of Safeway or of other neutral 
persons should engage in work stoppages; nor were cessa- 
tions of work likely to occur as the result of such pick- 
eting. Thus, the picketing was confined to store customer 
entrances. The signs carried by the pickets were ad- 
dressed specifically to consumers and urged them not to 
buy Washington State apples sold in the store. The hand- 
bills similarly only urged consumers not to buy such 
apples. Written instructions to pickets issued by Respond- 
ents cautioned the pickets to limit their picketing to con- 
sumer entrances, and not to interfere with store employees 
or with pickups and deliveries. The notice to store man- 
agers gave the cause of the dispute and specifically stated 
that it was not intendent that any employees cease work 
as the result of the picketing. This notice also asked 
store managers to report any work stoppages or difficul- 
ties with pickups or deliveries so that Local 760 could 
take steps to correct the situation immediately. Finally, 
the picketing had no effect on store employees or on em- 
ployees of suppliers. 


As the foregoing evidence indicates that Respondents’ 
picketing was directed at consumers only, and was not 
intendent to ‘‘induce or encourage’’ employees of Safeway 
or of its suppliers to engage in any kind of action, we find 
that by such picketing Respondents did not violate Section 
8 (b) (4) (i) (B) of the Act. 


4 Tdid. 
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2. Although the picketing followed here did not violate 
Section § (b) (4) (i) (B), it did violate Section 8 (b) (4) 
(ai) (B). In the Minneapolis House Furnishing case® the 
Board unanimously reiterated that ‘‘by literal wording 
of the proviso [to Section § (b) (4)] as well as through 
the interpretive gloss placed thereon by its drafters, con- 
sumer picketing in front of a secondary establishment is 
prohibited.”” Such picketing “‘threaten[s], coerce[s], or 
restrain[s]”’ persons within the meaning of Section 8 (b) 
(4) (i). And when it has for an object forcing or re- 
quiring any person to cease selling or handling the prod- 
ucts of any other producer or processor the picketing vio- 
lates Section 8 (b) (4) (ii) (B). In the present case the 
picketing had one of these proscribed objectives. The 
purpose of picketing the Safeway stores was to persuade 
consumers not to purchase nonunion Washington State 
apples which Safeway in turn purchased from members 
of Tree Fruits. The natural and foreseeable result of such 
picketing, if suecessfal, would be to force or require Safe- 
way to reduce or to discontinue altogether its purchases 
of such apples from the struck employers. It is reasonable 
to infer, and we do, that Respondents intended this natural 
and foreseeable result. Accordingly, we find that the fore- 
going picketing violated Section 8 (b) (4) (ii) (B) of the 
Act. 


We also find that both Respondents are responsible for 
the picketing. Local 760 decided upon the picketing and 
directed it. The Joint Council assigned one of its organ- 
izers, Fred Bowen, to work with Local 760 in conducting 
the picketing campaign. Bowen worked under the direc- 
tion of Local 760’s secretary-treasurer in organizing the 
picketing found unlawful. We therefore find that the 
Joint Council is equally responsible with Local 760 for 


S Upholsterers Frame & Bedding Workers Twin City Local No. 61 
(Minneapolis House Furnishing Company), 132 NLRB No. 2. 


S47 = 


the unlawful picketing, either as agent of, or as joint 
principal with, Local 760. 


IV. The effect of the unfair labor practices on commerce. 


The activities of the Respondents set forth above have 
a close, intimate, and substantial relation to trade, traffic, 
and commerce among the several states, and tend to lead 
to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 


V. The remedy. 


Having found that the Respondents have engaged in 
unfair labor practices, we shall order them to cease and 
desist therefrom and to take certain affirmative action 
designed to effectuate the policies of the Act. 


Upon the basis of the foregoing findings of fact, and 
upon the entire record in the case, the Board makes the 
following: 


Conclusions of Law. 


1. Tree Fruits Labor Relations Committee, Inc. and 
Safeway Stores, Inc., are engaged in commerce within the 
meaning of Section 2 (6) and (7) of the Act. 


2. Fruit & Vegetable Packers & Warehousemen, Local 
760, and Joint Council No. 28 of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, are labor organizations within the meaning 
of Section 2 (5) of the Act. 


3. By their consumer picketing of Safeway stores in 
Seattle, Washington, in furtherance of a dispute with Tree 
Fruits Labor Relations Committee, Inc., Respondents have 
engaged in and are engaging in unfair labor practices 
within the meaning of Section 8 (b) (4) (ii) (B) of the 
Act. 
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4. By the aforesaid consumer picketing of Safeway 
stores, Respondents have not and are not engaging in 
unfair labor practices within the meaning of Section 
S (b) (4) (i) (B) of the Act. 


Order. 


Upon the entire record in the case and pursuant to Sec- 
tion 10 (c) of the Act, as amended, the National Labor 
Relations Board hereby orders that Respondents, Fruit & 
Vegetable Packers & Warehousemen, Local 760, Yakima, 
Washington, and Joint Council No. 28 of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, 
and Helpers of America, Seattle, Washington, their officers, 
representatives, successors, agents, and assigns, shall: 


1. Cease and desist from: 


(a) Threatening, coercing or restraining Safeway Stores, 
Inc., by picketing its retail stores, where an object thereof 
is to force or require Safeway Stores, Inc., to cease using, 
selling, handling, transporting, or otherwise dealing in 
apples sold by members of Tree Fruits Labor Relations 
Committee, Inc., or to cease doing business with such 
members. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post copies of the attached notice marked ‘‘Ap- 
pendix’ at their offices and meeting halls. Copies of 
said notice, to be furnished by the Regional Director for 
the Nineteenth Region, shall, after being duly signed by 
Respondents, be posted by them immediately upon receipt 


6 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words “Pur- 
guant to a Decision and Order” the words “Pursuant to a Decree of the 
United States Court of Appeals, Enforcing an Order.” 
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thereof, and be maintained by them for a period of 60 
consecutive days thereafter in conspicuous places, including 
all places where notices to members are customarily posted. 
Reasonable steps shall be taken to insure that the notices 
are not altered, defaced, or covered by any other material. 


(b) Furnish to the said Regional Director copies of the 
aforementioned notice for posting by Safeway Stores, Inc., 
the company willing, at the picketed stores. 


(ce) Notify the Regional Director, in writing, within 10 
days from the date of this Order, as to the steps taken by 
Respondents to comply herewith. 


It Is Further Ordered that the complaint be, and it 
hereby is, dismissed insofar as it alleges violations of 
Section 8 (b) (4) (i) (B) of the Act. 


Dated, Washington, D. C., Aug. 24, 1961. 


FRANK W. McCULLOCH, Chairman, 

JOHN H. FANNING, Member, 

GERALD A. BROWN, Member, 
National Labor Relations Board. 


Appendix. 
NOTICE. 


To All Members of Fruit & Vegetable Packers & Ware 
housemen, Local 760, and Joint Council No. 28 of the 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America. 


Pursuant To 
A Decision and Order 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 
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We Will Not by picketing its stores, threaten, coerce, 
or restrain Safeway Stores, Inc., where an object thereof 
is to force or require Safeway Stores, Inc., to cease using, 
selling, handling, transporting, or otherwise dealing in the 
products of members of Tree Fruits Labor Relations Com- 
mittee, Inc., or to cease doing business with such members. 


FRUIT & VEGETABLE PACKERS & WARE- 


JOINT COUNCIL NO. 28 OF THE INTERNA- 
TIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSE- 
MEN AND HELPERS OF AMERICA, 
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In the 
UNITED STATES COURT OF APPEALS. 
For the District of Columbia Circuit 
Term September, 1960. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, 
AND JOINT COUNCIL NO. 28 OF 
THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN, AND 
HELPERS OF AMERICA, 

Petitioner, 
vs. 


_ NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD. 


To: The United States Court of Appeals 
For the District of Columbia: 


This is a petition to review an order of the National 
Labor Relations Board, hereinafter sometimes called the 
“Board.’? The Board entered a final order by which peti- 
tioner is aggrieved and its interests adversely affected, 
on August 24, 1961, in a proceeding appearing and desig- 
nated on the records of the Board as Fruit & Vegetable 
Packers & Warehousemen, Local 760, and Joint Council 
No. 28 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and 
Tree Fruits Labor Relations Committee, Inc., Case No. 
19-CC-155. 
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The decision and order of the Board is designated as 
132 NLRB No. 102. 


In support of this petition, your petitioner respectfully 
shows to this court: 


(1) That after due proceedings before the Board in 
conformity with procedures specified in Section 10 (b) and 
(c) of the National Labor Relations Act, as amended, the 
Board found that the petitioner had violated Section 8 
(b) (4) (ii) (B) of the National Labor Relations Act. 


(2) That this court has jurisdiction over this action 
and the parties hereto under the provisions of Section 
10 (f) of the National Labor Relations Act. 


(3) The petitioner respectfully submits and contends 
that the Board erred in finding that the petitioner violated 
Section 8 (b) (4) (ii) (B) of the Act and that the order 
of the Board is unsupported by substantial evidence on the 


record considered as a whole, and is contrary to law. 


(4) The petitioner respectfally prays that the order 
of the Board be set aside and vacated. Petitioner.further 
prays for such other relief as may be just and proper. 


Dated this 25th day of August, 1961. 


DAVID LEO UELMEN, 
212 West Wisconsin Avenue, 
Milwaukee 3, Wisconsin, 
Attorney for Petitioner. 


[Certificate of Service omitted.] 
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In the 
UNITED STATES COURT OF APPEALS, 
For the 
District of Columbia Circuit, 
Term September 1960. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, AND 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioner, 
vs. 


NATIONAL LABOR RELATIONS 
BOARD, 


Respondent. 


AMENDED PETITION TO REVIEW AN 
ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD. 


To: The United States Court of Appeals 
for the District of Columbia: 


This is a petition to review an order of the National 
Labor Relations Board, hereinafter sometimes called the 
‘“‘Board.’”? The Board entered a final order by which 
petitioner is aggrieved and its interests adversely affected, 
on August 24, 1961, in a proceeding appearing and desig- 
nated on the records of the Board as Fruit & Vegetable 
Packers & Warehousemen, Local 760, and Joint Council 
No. 28 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and 
Tree Fruits Labor Relations Committee, Inc., Case No. 
19-CC-155. 
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The decision and order of the Board is designated as 132 
NLRB No. 102. 


In support of this petition, your petitioner respectfully 
shows to this Court: 

(1) That after due proceedings before the Board in con- 
formity with procedures specified in Section 10 (b) and 
(c) of the National Labor Relations Act, as amended, the 
Board found that the petitioner had violated Section 8 (b) 
(4) (ii) (B) of the National Labor Relations Act. 

(2) That this Court has jurisdiction over this action 
and the parties hereto under the provisions of Section 
10 (f) of the National Labor Relations Act. 

(3) The petitioner respectfully submits and contends 
that the Board erred in finding that the petitioner vio- 
lated Section 8 (b) (4) (ii) (B) of the Act and that the 
order of the Board is unsupported by substantial evidence 
on the record considered as a whole, and is contrary to 
law. 

(4) Section 8 (b) (4) (ii) (B) of the Act as construed 
by the Board in the instant proceeding is on its face and 
as applied in the circumstances of this case unconstitu- 
tional and void in that it abridges rights of free speech 
and assembly guaranteed under the First Amendment to 
the Constitution of the United States. 


(5) The petitioner respectfully prays that the order of 
the Board be set aside and vacated. Petitioner further 
prays for such other relief as may be just and proper. 

Dated this 7th day of September, 1961. 


DAVID LEO UELMEN, 
HUGH HAFER, 
212 West Wisconsin Avenne, 
Milwaukee 3, Wisconsin, 
Attorneys for Petitioner. 


[Certificate of Service omitted.] 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN LOCAL 760, 
AND JOINT COUNCIL NO. 28 OF 
THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, 

Petitioners, 
v. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


ANSWEEB OF THE NATIONAL LABOR RELATIONS 
BOARD TO PETITION TO REVIEW ITS ORDER 
AND REQUEST FOR ENFORCEMENT OF SAID 
ORDER. 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
99 U. S. C., Sees. 151 et seq., as amended by 73 Stat. 519), 
files this answer to the petition to review the Board order 
issued against petitioners on August 22, 1961. 

1. The Board admits the allegations contained in Section 
(1) of the petition to review. 

2. The Board admits the allegations contained in Sec- 
tion (2) of the petition to review. 


3. With respect to the allegations contained in Section 
(3) of the petition to review, the Board denies each and 
every allegation of error. 
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4. Farther answering, the Board avers that the proceed- 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper, and respectfully requests this Court to enter 
a decree enforcing said order. 


5. Pursuant to Section 10 (e) and (f) of the Act, and 
Rule 38 (g) of this Court, the Board will certify and file 
with this Court a certified list of all documents, transcripts 
of testimony, exhibits and other material comprising the 
entire record of the proceedings before the Board. 


Wherefore, the Board prays that the Court cause notice 
of filing of this Answer and request for enforcement to be 
served upon the petitioners, and that this Court make and 
enter a decree denying the petition for review and enforc- 
ing in fall the Board’s Order. 


/s/ MARCEL MALLET-PREVOST, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Washington, D. C., this 18th day of September, 
196L 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, and 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioners, 
vs. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


ANSWER TO PETITION FOR ENFORCEMENT. 


The Petitioners, in answer to the Request for Enforce- 
ment of the National Labor Relations Board, state as fol- 
lows: - 


1. The allegations of paragraph 4 of the Request for 
Enforcement are denied. 


2. Petitioners affirmatively allege that 


(a) The Petitioners respectfully submit and contend 
that the Board erred in finding that the Petitioners vio- 
lated Section 8 (b) (4) (ii) (B) of the Act and that the 
_ order of the Board is unsupported by substantial evidence 
on the record considered as a whole, and is contrary to 
law. 


(b) Section 8 (b) (4) (ii) (B) of the Act as construed 
by the Board in the instant proceeding is on its face and 
as applied in the circumstances of this case unconstitu- 
tional and void in that it abridges rights of free speech 
and assembly guaranteed under the First Amendment to 
the Constitution of the United States. 


SS . 


Wherefore, the Petitioners move the Court to deny the 
Request for Enforcement. 
Dated this 22nd day of September, 1961. 
HUGH HAFER, 
212 West Wisconsin Avenue, 
Milwaukee 3, Wisconsin, 
Attorney for Petitioners. 


[Certificate of Service Omutted.] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


September Term, 1961. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, AND 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


Before: Edgerton, Fahy and Danaher, Circuit Judges, in 
Chambers. 


ORDER. 


Upon consideration of petitioners’ motion for leave to 
file an amended petition for review in this case, and it 
appearing that no opposition has been filed and that the 
amended petition for review has been lodged with the 
clerk, it is 
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Ordered by the court that the motion for leave to file an 
amended petition for review is granted and that the clerk 
is directed to file the petitioners’ amended petition for 
review. 

Per Curiam. 


Dated: Oct. 6, 1961. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN LOCAL 760, AND 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioners, 
v. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


CERTIFICATE OF THE NATIONAL LABOR 
RELATIONS BOARD. 


The National Labor Relations Board, by its Executive 
Secretary, duly authorized by Section 102.116, Rules and 
Regulations of the National Labor Relations Board— 
Series 8, hereby certifies that the record set forth in the 
index attached hereto, consisting of one volume, consti- 
tutes the entire record of a proceeding had before said 
Board and known upon its records as Case No. 19-CC-155. 
Such record includes the pleadings and stipulation upon 
which the order of the Board in said proceeding was 
entered, and includes also the findings and order of the 
Board. 
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In Testimony Whereof, the Executive Secretary of the 
National Labor Relations Board, being thereunto duly au- 
thorized as aforesaid, has hereunto set his hand and affixed 
the seal of the National Labor Relations Board in the city 
of Washington, District of Columbia, this 19 day of Oct. 
1961. 


/s/ OGDEN W. FIELDS, 
OGDEN W. FIELDS, 
Executive Secretary, 
(Seal) National Labor Relations Board. 


INDEX TO THE CERTIFIED RECORD. 


Volume L 


1. Charge filed by Tree Fruits Labor Relations Commit- 
tee, Inc., on January 9, 1961. 


2. Regional Director’s complaint and notice of hearing 
dated January 21, 1961. 


3. Amended charge filed by Tree Fruits Labor Rela- 
tions Committee, Inc., on February 6, 1961. 


4. Regional Director’s amended complaint and notice of 
hearing dated February 14, 1961. 


5. Answer of Fruit and Vegetable Packers & Ware- 
housemen’s Local 760, to amended complaint received on 
February 16, 1961. 


6. Answer of Joint Council No. 28 of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, 
and Helpers of America, to amend complaint received on 
February 16, 1961. 


7. Stipulation of facts together with exhibits attached 
thereto, entered into among the parties on February 23, 
1961, waiving a hearing and the taking of testimony be- 
fore a Trial Examiner, the making of findings of fact and 
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conclusions of law and the issuance of an Intermediate 
Report. 


8. Copy of Order approving stipulation and transferring 
case to Board issued by the National Labor Relations 
Board on March 8, 1961. 


9. Copy of Decision and Order issued by the National 
Labor Relations Board on August 21, 1961. 


UNITED STATES COURT OF APPEALS, 
For the District of Columbia Circuit. 


FRUIT & VEGETABLE PACKERS & 
‘ WAREHOUSEMEN, LOCAL 760 AND 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioners, 


v. 
‘NATIONAL LABOR RELATIONS 
BOARD, 


Respondent. 


PREHEARING CONFERENCE STIPULATION. 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stip- 
ulate as follows with respect to the issues, the dates for 
the filing of the briefs and joint appendix, and contents 
of the joint appendix. 


I. The Issues, 


1. Whether the Board properly concluded that the 
unions’ picketing—which was confined to customer en- 
trances at the stores of neutral employers and was carried 
on with signs addressed specifically to consamers—threat- 
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ened, restrained or coerced the neutral employers with an 
object of forcing such employers to cease doing business 
with the primary employer, in violation of Section 8 (b) 
(4) (ii) (B) of the Act. 

2. Whether Section 8 (b) (4) (ii) (B) of the Act, if 
construed to prohibit the above-described picketing, con- 
travenes the prohibitions of the First Amendment. 


IL The Briefs and Joint Appendix. 


1. The Union’s brief shall be filed on or before Novem- 
ber 27, 1961. 


2. The Board’s brief shall be filed on or before December 
18, 1961. 

3. The Union’s reply brief, if any, shall be filed on or 
before December 28, 1961. 

4. A joint appendix, to be printed by petitioners, shall 
be filed on or before November 27, 1961. 

5. The joint appendix shall consist of: 

a. Decision and Order of the Board, dated August 
22, 1961, in Board Case No. 19-CC-155; 


b. The ‘‘Stipulation of Facts”’ and exhibits attached 
thereto in Board Case No. 19-CC-155. 


_ Dated at Milwaukee, Wisconsin, this 26th day of Octo- 
ber, 1961. 
HUGH HAFER, 
Counsel for Petitioner Fruit & 
Vegetable Packers, et al., 


Dated at Washington, D. C., this 26th day of October, 
1961. 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
National Labor Relations Board. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


September Term, 1961. 


FRUIT & VEGETABLE PACKERS & 
WAREHOUSEMEN, LOCAL 760, and 
JOINT COUNCIL NO. 28 OF THE 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioners, 
v. 


NATIONAL LABOR RELATIONS 
BOARD, 
Respondent. 


Before: Bastian, Circuit Judge, in Chambers. 


PREHEARING ORDER. 


The parties in the above entitled case having submitted 
their prehearing stipulation dated October 26, 1961, pur- 
suant to Rule 38 (kK) of the General Rules of this Court, 
and the stipulation having been considered, the stipulation 
is hereby approved, and it is 

Ordered that the stipulation dated October 26, 1961, 
shall control further proceedings in this case, and that the 
stipulation and this order shall be printed in the joint 
appendix of the parties. 

Dated: Oct. 27, 1961. 
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JURISDICTIONAL STATEMENT 

Fruit & Vegetable Packers & Warehousemen, Local 
760 and Joint Council No. 28, affiliated with the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America have petitioned this 
Court to review and set aside an order of the National 
Labor Relations Board issued against them on August 
24, 1961, pursuant to Section 10(c) of the National 
Labor Relations Act, as amended, 61 Stat. 136, 29 
U.S.C., Sec. 151, et seg. (JA, 53-54). 


The National Labor Relations Board has cross-peti- 
tioned for enforcement of its order (JA, 55-56). The 
Board’s decision and order are reported in 132 NLRB 
No. 102 (JA, 38-50). 


This Court’s jurisdiction is based upon Section 10(f) 


of the Act. 


Pursuant to Rule 18(j) (1) of the General Rules of 
this Court, Tree Fruits Labor Relations Committee, 
Inc., the charging party in this proceeding, respectfully 
submits this brief as amicus curiae with the consent of 
petitioners and respondents. 
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STATEMENT OF THE CASE 

Tree Fruits Labor Relations Committe, Inc. (here- 
imafter referred to as ‘Tree Fruits’’), a Washington 
corporation, is an association of 20 employers engaged 
in fruit packing and warehousing in the vicinity of 
Yakima, Washington (JA, 19) and constitutes a multi- 
employer bargaining unit. Fruit & Vagetable Packers 
& Warehousemen, Local 760 (hereinafter referred to 
as the “‘Union’’), is the collective bargaining repre- 
sentative of the employees of the various employer- 
members of Tree Fruits (JA, 20-21). 

On August 29, 1960, following unsuccessful efforts to 
negotiate a new contract with Tree Fruits (JA, 21), 
the Union called a strike and picketed the premises of 
various employer-members of Tree Fruits. 

In December, 1960 and January, 1961, in furtherance 
of its dispute with Tree Fruits, the Union, with the 
active assistance of Joint Council 28, undertook a pro- 
gram of picketing and handbilling at the premises of 
certain retail Safeway stores in and around Seattle, 
Washington (JA, 22). These stores were engaged in the 
retail sales of apples packed by members of Tree Fruits. 
A total of 46 Safeway stores in the Seattle area were 
picketed (JA, 29). 

The pickets, pictured in Exhibit No. 9 (JA, 37), 
wore placards which read (JA, 23) : 

“~O THE CONSUMER: NON-UNION 
WASHINGTON STATE APPLES ARE BE- 
ING SOLD AT THIS STORE. PLEASE DO 
NOT PURCHASE SUCH APPLES. THANK 


YOU. TEAMSTERS LOCAL 760, YAKIMA, 
WASHINGTON.” 
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and distributed handbills (JA, 35), one of which read: 


“Don’t Buy WasHincton Strate Appies. The 
1960 crop of Washington State apples is being 
packed by non-union firms. Included in this non- 
union operation are twenty-six firms in the Yakima 
Valley with which there is a labor dispute. These 
firms are charged with being Unrair by their em- 
ployees who, with their union, are on strike and 
have been replaced by non-union strikebreaking 
workers employed under substandard wage scales 
and working conditions. 


“In justice to these striking union workers, who 
are attempting to protect their living standards 
and their right to engage in good-faith collective 
bargaining, we request that you Don’t Buy WasH- 
rncTton APPLEs. Teamsters Union Local 760, Yak- 
ima, Washington. 


“This is not a strike against any store or market. 


‘“‘(P.S.—Pacific Fruit & Produce Co. is the only 
firm packing Washington State Apples under a 
union contract.) ”’ 
The other form of handbill had insignificant variations 
from the above-quoted language (JA, 36). 


The pickets were instructed to, and did, picket only 
outside the customers entrances to the stores (JA, 23, 
30). Each picket received a set of instructions (JA, 30) 
and each store manager was given notice (JA, 32). The 
notices to the store managers included a statement of 
purpose (JA, 33): 

‘Therefore, we are going to place peaceful pick- 
ets at the entrances to your store for the purpose of 


trying to persuade the public not to buy Washing- 
ton Apples. 
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and concluded with the following significant admoni- 
tion (JA, 33): 

‘*As noted above, our information indicates that 
you are presently selling Washington State Ap- 
ples. If, however, this information is not correct 
and you are selling apples exclusively from an- 
other state, please notify the undersigned and we 
will see that the pickets are transferred to another 
store where Washington State Apples are actually 


being sold.”’ 
Union newspapers proclaimed the success of the con- 
sumer boycott program (JA, 28). 


Upon investigation of the unfair labor practice 
charges filed by Tree Fruits (JA, 1, 3), the National 
Labor Relations Board issued a complaint superseded 
by an amended complaint (JA, 10-14) alleging that the 


Union had engaged, and was then engaging, in unfair 
labor practices within the meaning of Section 8(b) 
(4)() and (ii)(B) of the National Labor Relations 
Act, as amended. The case was transferred directly to 
the National Labor Relations Board on a stipulated set 
of facts. 


On August 24, 1961, the Board entered a decision 
finding the Union had committed an unfair labor prac- 
tice within the meaning of Section 8(b) (4) (ii) (B) of 
the Act, and ordered the Union to cease and desist from 
this practice (JA, 38). 

The Union now petitions this Court for a review of 
this decision and order (JA, 53, 54) and the National 
Labor Relations Board is cross-petitioning for enforce- 
ment of its order (JA, 55-56). 
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Tree Fruits Labor Relations Committee, Inc., as 
charging party in this proceeding, respectfully submits 
this brief as amicus curiae with the consent of petition- 
ers and respondents. 
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STATUTE INVOLVED 
Section 8(b)(4) of the National Labor Relations 
Act, 73 Stat. 542, U.S.C.A., Title 18, § 158, in material 
part, provides: 
“See, 8(b) It shall be an unfair labor practice 
for a labor organization or its agents— 
e228 
“(4) ... (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in an industry af- 
fecting commerce, where in either case an object 
thereof is: 


““(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, pro- 
cessor, or manufacturer, or to cease doing business 
with any other person, or forcing or requiring any 


other employer to recognize or bargain with a 
labor organization as the representative of his em- 
ployees unless such labor organization has been 
certified as the representative of such employees 
under the provisions of section 9: Provided, That 
nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise un- 
lawful, any primary strike or primary picketing; 
e#s @ 

‘. . Provided further, That for the purposes of 
this paragraph (4) only, nothing contained in such 
paragraph shall be construed to prohibit publicity, 
other than picketing, for the purpose of truthfully 
advising the public, including consumers and mem- 
bers of a labor organization, that a product or 
products are produced by an employer with whom 
the labor organization has a primary dispute and 
are distributed by another employer, as long as 


q 


such publicity does not have an effect of inducing 
any individual employed by any person other than 
the primary employer in the course of his employ- 
ment to refuse to pick up, deliver, or transport any 
goods, or not to perform any services, at the estab- 
lishment of the employer engaged in such distribu- 
tion; Ce . 


STATEMENT OF POINTS 
L. Section 8(b) (4) (ii) (B) of the Act proscribes all 
picketing where an object thereof is to force or 
require any person to cease doing business with 
another. 
IL. The legislative history of the 1959 Amendments 
supports the Board’s application of Section 
8(b) (4) Gi) (B). 


TIL Section 8(b) (4) (ii) (B) of the Act is not an un- 
constitutional infringement on peaceful picketing 
as an exercise of free speech. 
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SUMMARY OF ARGUMENT 

Section 8(b) (4) (ii) (B) of the National Labor Re- 
lations Act, as amended, 73 Stat. 542, U.S.C.A., Title 
29, § 158 (b) (4) (ii) (B), closes one of the loopholes 
which appeared in the abortive attempt of the Taft- 
Hartley Act to outlaw all forms of secondary boycotts. 
While the Taft-Hartley Act prohibited inducing and 
restraining of employees where an object was to force 
one employer to cease doing business with another, the 
new section proscribes threats, restraint or coercion of 
any person where an object is to force one person to 
cease doing business with another person. Publicity 
other than picketing directed at consumers enjoys a 
limited exception from the blanket proscription, but 
picketing is not saved from proscription by virtue of 
being directed at consumers. 

The words of the new section clearly prohibit con- 
sumer picketing of the sort presented in this case. If 
there were any doubt that consumer picketing is for- 
bidden by the express language of (ii)(B), that doubt 
would be removed by the second proviso thereto, which 
says, inter alia, that Sec. (8) (b) (4) (ii) (B) shall not 
‘“be construed to prohibit publicity, other than pick- 
eting.”’ 

The avowed purpose of the picketing in the instant 
case was ‘‘to persuade the public not to buy Washing- 
ton Apples’ (JA, 33). The intention and the natural 
and foreseeable result of this boycott was to force a 
secondary employer, here Safeway, to cease doing busi- 
ness with its supplier, the primary employer, here Tree 
Fruits, and thus comes within the statutory proscrip- 
tion of Sec. 8(b) (4) (ii) (B) as an unfair labor practice. 
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The Supreme Court has held that the First Amend- 
ment will not protect acts designed to promote illegal 
purposes. As such, picketing, long recognized as being 
more than free speech, has been constitutionally regu- 
lated and forbidden when carried on for an illegal 


purpose. 


This case comes to this Court with stipulated facts, a 
succinct record, and very narrow issues of law. 
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ARGUMENT 

I. Section 8(b) (4) (ii)B) of the Act Proscribes All 
Picketing Where an Object Thereof Is to Force or Re- 
quire Any Person to Cease Doing Business With Another. 
Section 8(b) (4) (ii) (B) of the National Labor Re- 
lations Act, as amended (hereinafter referred to as the 

Act), insofar as relevant, reads as follows: 
“See. 8(b) It shall be an unfair labor practice 

for a labor organization or its agents— 

***+* 

‘¢(4) ... (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in an industry af- 


fecting commerce, where . . . an object thereof is: 
s+ @ 


“‘(B) forcing or requiring any person to cease 
... doing business with any other person . . Fried 


The second proviso thereto reads: 


‘Provided further, That for the purposes of this 
paragraph (4) only, nothing contained in such 
paragraph shall be construed to prohibit publicity, 
other than picketing, for the purpose of truthfully 
advising the public, including consumers and mem- 
bers of a labor organization, that a product or 
products are produced by an employer with whom 
the labor organization has a primary dispute and 
are distributed by another employer, as long as 
such publicity does not have an effect of inducing 
any individual employed by any person other than 
the primary employer in the course of his employ- 
ment to refuse to pick up, deliver, or transport any 
goods, or not to perform any services, at the estab- 
lishment of the employer engaged in such distribu- 
tion;’’ 


R 


The statute plainly proscribes secondary coercion, in- 
cluding picketing, where an object thereof is to force 
or require any person to cease doing business with 
another. The proviso then permits restraint and coer- 
cion in the form of publicity other than picketing to 
truthfully advise consumers that a product is produced 
by a primary employer with whom the union has a dis- 
pute as long as certain results which would impede the 
flow of commerce are not induced. The proviso, in ef- 
fect, equates consumer picketing with coercive conduct 
within the meaning of the statute. The proviso is as 
much a substantive part of the statute as the proscribed 
purpose described in sub-paragraph (B). Read with 
Section 8(b) (4) (ii) (B), the proviso removes any doubt 
that secondary picketing with an object of forcing or 
requiring any person to cease doing business with an- 
other is an unfair labor practice. 


A. The instant case construing and applying the new 
See. 8(b) (4) (ii) (B) to consumer picketing is one 
of first impression for appellate courts. 

United States District Courts have enjoined second- 
ary picketing on the ground that there was reasonable 
eause to believe that section 8(b) (4) (ii) (B) of the Act 
was being violated thereby. Phillips v. Local No. 662, 
Radio & Television Engimeers, 192 F.Supp. 643 (E.D. 
Tenn., 8.D., 1960) ; Potter v. Plumbers and Pipefitters, 
Local Union No. 142, 192 F.Supp. 641 (W.D. Texas, 
1960) ; Cumeo v. Carpenters’ Local No. 15,197 F.Supp. 
662 (D.N.J., 1961). But this is the first cease and desist 
order prohibiting consumer picketing to come before 
an appellate court. 
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In United Wholesale & Warehouse Employees, Local 
261 v. NLEB, 282 F.2d 824 (CA-D.C., 1960), this Court 
set aside the order of the NLRB in Local 261, Umted 
Wholesale & Warehouse Employees (Perfection Mat- 
tress & Spring Co.), 125 NLRB 520 (1959), on the 
ground that the Board’s case and desist order was based. 
ona finding of inducement to employees not supported 
by substantial evidence. That proceeding was brought 
under Sec. 8(b) (4) of the Act prior to the 1959 Amend- 
ments. After reversal by this Court the union resumed 
picketing under somewhat different circumstances. On 
stipulated facts the NLRB ordered the union to cease 
and desist from violating section 8(b) (4) (i) and (ii) 
(B) of the Act as amended in 1959, 129 NLRB 1014 
(1960). After its decision in the instant case the Board 
modified its decision in the second Perfection Mattress 


case, limiting its finding of violation to 8(b) (4) (ii) (B) 
only as was done in the instant case. The employer 
thereupon petitioned for review in the Fifth Cireuit 
where the case is presenlty pending under docket num- 
ber 18748. 


Sec. 8(b) (4) (ii) (B), added to the Act by the 1959 
Amendments, prohibits, in addition to those previously 
proscribed, activities directed against ‘‘any person en- 
gaged in commerce.” Thus the Act as now written ap- 
plies to union activities directed at employers as well 
as those directed at employees. 

This case concerns union activities directed against 
employers only; é.e., the questions of law presented 
herein are limited to those presented by the changes and 
additions wrought by the 1959 Amendments. The deter- 
mination, in this cause, of the validity and scope of Sec- 
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tion 8(b) (4) (ii) (B) is thus one of first impression and 
of singular importance. 


B. The National Labor Relations Board has consistently 
held that consumer picketing for a proscribed 
purpose is an unfair labor practice under Sec. 
8(b) (4) (ii) (B). 

Since the 1959 Amendments to NLRA, the Board has 
had three cases before it which have dealt with con- 
sumer picketing: United Wholesale and Warehouse 
Employees, Local 261 (Perfection Mattress & Spring 
Co.), 129 NLRB 1014 (1960); Upholsterers Frame 
& Bedding Workers Twin City Local No. 61 (Minne- 
apolis House Furnishing Company), 132 NLRB No. 2, 
and the instant case (JA, 38). In each of these cases 
the Board has found that the consumer picketing was 
for the proscribed purpose of forcing or requiring some 


person to cease doing business with another and was 
therefore a violation of Sec. 8(b) (4) (ii) (B). 


There is a strong presumption in favor of the ulti- 
mate facts found by the Board, and an even stronger 
one in favor of the Board’s interpretation and applica- 
tion of the legislation which guides it. Universal Cam- 
era v. NLBB, 340 U.S. 474, 488, 71 8.Ct. 456, 95 L.Ed. 
456 (1950). 


The expertise of the Board with respect to balancing 
the dual congressional objectives of protecting the 
rights of neutral employers to be free from interfer- 
ence, and of protecting a union’s right to publicize its 
disputes, is without question, and its responsible appli- 
eation of the Act is to be given great weight. In NLRB 
v. Denver Building & Construction Trades Council, 341 
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U.S. 675, 71 §.Ct. 943, 95 L.Ed. 1284 (1951), at page 
691, the court affirms this view, saying: 

“Not only are the findings of the Board conclu- 
sive with respect to questions of fact in this field 
when supported by substantial evidence on the 
record as a whole, but the Board’s interpretation 
of the Act and the Board’s application of it in 
doubtful situations are entitled to weight. In the 
views of the Board as applied to this case we find 
conformity with the dual congressional objectives 
of preserving the right of labor organizations to 
bring pressure to bear on offending employers in 
primary labor disputes and of shielding unoffend- 
ing employers and others from pressures in con- 
troversies not their own.” 


C. Picketing is economic coercion, and therefore is 
within the statutory language of “threaten, coerce 
or restrain.” 

The record shows that picket lines were established 
in front of the Safeway stores (JA, 37) and that the 
purpose was to discourage patrons of Safeway from 
buying Washington state apples packed by the mem- 
bers of Tree Fruits (JA, 33). 

The essence of picketing is observation. In Lily 
Dache, Inc. v. Rose, 28 N.Y.S.2d 303 (1941), the court 
stated at page 305: 

“To picket is to post a watcher to observe; as 
applied to a labor dispute it means the stationing 
of one or more persons to observe and to attempt 
to persuade;...”” 


As such, it is a form of economic coercion in two re- 
spects: first, its effect, literally, is to establish a ‘‘block- 
ade,”’ well respected by union people despite the literal 


16 


appeal of its message; second, it requests customers to 
withhold certain patronage. In this case the union did 
more. It specifically advised Safeway that when Safe- 
way stopped handling Washington apples, the pickets 
would leave (JA, 33). Thus the message ostensibly di- 
rected toward consumers was actually designed to 
pressure or coerce Safeway into ceasing to do business 
with Tree Fruits. 

- In Hughes v. Superior Court, 339 U.S. 460, 70 S.Ct. 
718, 94 L.Ed. 985 (1950), Justice Frankfurter wrote, 
at page 464: 

““But while picketing is a mode of communica- 
tion it is inseparably something more and differ- 
ent. Industrial picketing ‘is more than free speech, 
since it involves patrol of a particular locality and 
since the very presence of a picket line may induce 
action of one kind or another, quite irrespective of 
the nature of the ideas which are being dissemi- 
nated.’ Mr. Justice Douglas, joined by Black and 
Murphy, J-J., concurring in Bakery & Pastry 
Drivers & Helpers Local v. Wohl, 315 U.S. 769, 
715, Ti6. Publication in a newspaper or by dis- 
tribution of circulars, may convey the same infor- 
mation or make the same charge as do those pat- 
trolling a picket line. But the very purpose of a 
picket line is to exert influences and it produces 
consequences, different from other modes of com- 
munication. The loyalties and responses evoked and 
exacted by picket lines are unlike those flowing 
from appeals by printed wo 


The mere presence of the pickets in front of the Safe- 
way stores labels those stores as places to be boycotted, 
despite the literal appeal of the message. The emphasis 
is on a boycott of the place being picketed. As the court 
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said in Building Service Union v. Gazzam, 339 U.S. 
532, 70 S.Ct. 784, 94 L.Ed. 1045 (1950), rehearing de- 
nied, 339 U.S. 991, 70 S.Ct. 1019, 94 L.Ed. 1391 (1950), 
at page 537: 

‘“‘But since picketing is more than speech and 
establishes a locus in quo that has far more poten- 
tial for inducing action or nonaction than the mes- 
sage the pickets convey, this Court has not hesitated 
to uphold a state’s restraint of acts and conduct 
which are an abuse of the right to picket rather 
than a means of peaceful and truthful publicity.” 


The nature of picketing is well stated in Printing 
Specialties and Paper Converters Union, Local 388 v. 
LeBaron, 171 F.2d 331, at 334 (CA-9, 1949), cert. den. 
336 U.S. 949, 69 S.Ct. 884, 93 L.Ed. 1105 (1949) : 


“Tt is known to all the world that picketing may 
comprehend something other than a mere expres- 
sion of views, argument or opinion. As conducted 
here it constituted an appeal for solidarity of a na- 
ture implying both a promise of benefit and a threat 
of reprisal. The reluctance of workers to cross a 
picket line is notorious. To them the presence of 
the line implies a promise that if they respond by 
refusing to cross it, the workers making the ap- 
peal will in turn cooperate if need arises. The con- 
verse, likewise, is implicit. ‘Respect our picket line 
and we will respect yours.’ In this setting the picket 
line is truly a formidable weapon, and one must be 
naive who assumes that its effectiveness resides in 
its utility as a disseminator of information.” 


Considering the circumstances surrounding the pick- 
eting in the instant case, it is very apparent that the 
methods employed were intended as economic coercion 
of Safeway. 
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“Requests and threats addressed by [the Union] 
to employers, even though not illegal in themselves 
... may be considered in determining the motives 
for picketing.”’ NLRB v. Associated Musicians, 226 
F.2d 900 (1955), cert. den., 351 U.S. 962, 76 S.Ct. 
1025, 100 L.Ed. 1483 (1956). 

In each of the 8(b) (4) (ii)(B) cases before it, the 
NLBEB has found that consumer picketing is a form of 
coercion. In the Minneapolis House Furnishing case, 
supra, the Board stated at page 5: 

“_.. by picketing the MHF and Donaldson stores 
with signs appealing to consumers, when patron- 
izing the stores to buy locally and Union made up- 
holstered furniture and mattresses, with an object 
of forcing or requiring the stores to cease or cur- 
tail business with the non-area manufacturers of 


these products, the Respondent Union ‘coerced and 
restrained’ the owners of the MHF and Donaldson 
stores in violation of Section 8(b) (4) (ii)(B) of 
the Act. 


“The legal issues raised by the complaint, inso- 
far as a violation of Clause (ii) is concerned, have 
been examined and settled in the Gilmore Construc- 
tion Co. and the Perfection Mattress Co. cases. 
There the Board, after review of the legislative 
history of Clause (ii), held that peaceful picketing 
for an objective proscribed by Section 8(b) (4) 
constitutes ‘coercion and restraint’ of an employer 
within the meaning of Clause (ii), such picketing 
bemg in the nature of ‘economic retaliation’ 
against the employer who fails to comply with 
union’s demands ... We adhere to these interpre- 
tations of Clause (ii) of Section 8(b)(4) of the 
Act.”” mae ee 
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And in the instant case, the Board stated at page 7 
(JA, 46) : 

“In the Minneapolis House Furnishing case the 
Board unanimously reiterated that ‘by literal 
wording of the proviso [to Section 8(b)(4)] as 
well as through the interpretive gloss placed there- 
on by its drafters, consumer picketing in front of 
a secondary establishment is prohibited.’ Such 
picketing ‘threaten[s], coerce[s] or restrain[s]’ 
persons within the meaning of Section 8(b) (4) 
(ii).”” 


In NLEB v. International Hod Carriers, Local No. 
1140, 285 F.2d 397 (CA-8, 1960), cert. den. 366 U.S. 903, 
81 S.Ct. 1047, 6 L.Ed.2d 203 (1961), the court found 
that the picketing of a construction site was intended 
to ‘‘coerce and restrain”’ the secondary employer to 
cease doing business with the primary employer (p. 


402), and that: 


Coens 


“¢§ 8(b) (4) (i) (ii) (B) specifically sets out the 
legal limits of such picketing, ‘.e., the union may 
not ‘induce (sic), coerce, or restrain’ neutral em- 
ployees or employers with the unlawful object of 
effecting secondary boycotts.” (p. 400) 


Thus wholly apart from the second proviso to Sec- 
tion 8(b) (4) (ii) (B), picketing with an object of fore- 
ing any person to cease doing business with another is 
prohibited. By the proviso publicity, but not picketing, 
directed at consumers is afforded a limited degree of 
protection ; but secondary picketing is not clothed with 
legality by virtue of being verbally aimed at consumers. 
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D. An object of the picketing was to force or require 
Safeway to cease doing business with Tree Fruits, the 
primary employer. 

The language of Sec. 8(b) (4) (ii) (B) prohibits co- 
ercive conduct which has as ‘‘an object thereof’’ forc- 
ing or requiring any person to cease doing business 
with another. “(An object”’ is not the same as “the ob- 
ject.” The ultimate object of the picketing in the in- 
stant case was to win the primary labor dispute with 
Tree Fruits. But to accomplish this end, it was ‘‘an 
object”’ of the picketing, indeed, the immediate object 
of picketing, to force Safeway to cease doing business 
with Tree Fruits. The word ‘‘the”’ is singular and con- 
notes the only or ultimate end; ‘‘an’’ connotes one of 
several ends. Since “‘an object’’ of petitioners’ activity 
was to force Safeway to cease doing business with Tree 
Fruits, it falls within the statory prohibition. 

In NLBB v. Denver Building & Construction Trades 
Council, 341 U.S. 675, 71 S.Ct. 943, 95 L.Ed. 1284 
(1951), the court reviewed an alleged violation of Sec. 
8(b) (4) of the Taft-Hartley Act which made it an un- 
fair labor practice to engage in a strike where “‘an ob- 
ject thereof” was forcing an employer to cease doing 
business with another. The court held, at page 688, that 
“am object, if not the only object,” which was neces- 
sarily ineluded in order for the union to attain its ‘‘ul- 
timate purpose,”’ was for a prohibited purpose and 
therefore an unfair labor practice. See also Superior 
Derrick Corporation v. NLEB, 273 F.2d 891 at 896 
(CA-5, 1960), cert. den. 364 U.S. 816, 81 S.Ct. 47, 5 
L.Ed.2d 47 (1960), a case arising under Sec. 8(b) (4) 
prior to the 1959 amendments, in which the court said: 
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“If any object of the picketing is to subject the 
secondary employer to forbidden pressure then the 
picketing is illegal. [Citing cases] It need not be 
the sole or even main purpose.”’ 

It is not necessary that the picketing be successful in 
convincing an employer to cease doing business with 
another. NLRB v. Business Machine and Office Appli- 
ance Mechanics, 228 F.2d 558 (CA-2, 1955) cert. den., 
351 U.S. 962, 76 S.Ct. 1025, 100 L.Ed. 1483 (1956) ; 
NLRB v. Associated Musicians, 226 F.2d 900 (CA-2, 
1955) cert. den., 351 U.S. 962, 76 S.Ct. 1025, 100 L.Ed. 
1483 (1956). ‘If the intended effect of the picketing be 
a prohibited one, the lack of success in coercing the 
neutral employees is immaterial.” NLRB v. Dallas 
General Drivers, Local No. 745, 264 F.2d 642 at 648 
(CA-5, 1959) cert. den. 361 U.S. 814, 80 S.Ct. 54, 4 
L.Ed.2d 61 (1959). 


As in the Minneapolis House Furnishing and Per- 
fection Mattress cases, the NLRB found in the instant 
case that the ‘‘natural and foreseeable result of such 
picketing”’ was to force a secondary employer to cease 
doing business with a primary employer, and that the 
petitioners must have ‘intended this natural and fore- 
seeable result’’ (JA, 46). 


‘“‘(A)n administrative agency ‘may infer . . . such 
conclusions as reasonably may be based upon the facts 
proven,” NLEB v. Local 294, International Brother- 
hood of Teamsters, 284 F.2d 887 at 893 (CA-2, 1960). 
It is proper for the NLRB and for a court to use “‘logi- 
cal deduction” from all the circumstances to find the 
existence of a fact which will characterize the object 
of the activities in question as proscribed by Sec. 
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8(b) (4). NLEB v. International Hod Carriers, Local 
No. 1140, 285 F.2d 397 (CA-8, 1960) cert. den. 366 U.S. 
903, 81 S.Ct. 1047, 6 L.Ed.2d 203 (1961). ‘‘In the ab- 
sence of admissions by the union of illegal intent, the 
nature of acts performed shows the intent.’’ Seafarers 
International Union v. NLEB, 265 F.2d 585 (CA-D.C., 
1959). 

The intent of the acts of the union in the instant case 
is erystal clear from the message to store managers in- 
forming them that if the store did not handle Washing- 
ton apples, the pickets would be withdrawn and sent 
to a store which was handling such apples (JA, 33). 
Local 760 secretary, James Farrington, was reported as 
stating that: 

“The boycott action is being felt by a sharp drop 
in apple car loadings since the strike began to take 


effect.”’ (JA, 28) 


As was said in NLBB v. International Hod Carriers, 
Local No. 1140, 285 F.2d 397 (CA-8, 1960) cert. den. 366 
U.S. 903, 81 S.Ct. 1047, 6 L.Ed.2d 203 (1961) at page 
403: 

“In determining whether the picketing here in- 
volved was for unlawful purposes proscribed by 
the Act, it need only be said that the comments and 
statements of Union agents speak for themselves.’’ 


IL. The Legislative History of the 1959 Amendments 
the Board’s Application of Section 
8(b) (4) (ii) (B). 

The proscription of secondary boycott activities os- 
tensibly directed at consumers was the result of a com- 
promise between the House and Senate versions of the 
bill The comments made by proponents and opponents 
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alike show that the final bill, as compromised, was un- 
derstood to proscribe all picketing which has as an ob- 
ject forcing or requiring any person to cease doing 
business with any other person, whether such picket- 
ing was directed at consumers or at secondary employ- 
ers, as the following typical excerpts from the Legis- 
lative History of the Labor Management Reporting and 
Disclosure Act of 1959, Volumes I and Ti, 1959, clearly 
demonstrate. 


Mr. McCieELLAN: 

‘‘Mr, President, existing laws are inadequate to 
protect innocent parties from secondary boycott 
abuses. This bill would amend section 8(b) (4) of 
the Taft-Hartley Act to prohibit certain types of 
coercion of the employer and, particularly, to pre- 
vent coercion by picketing at the premises of a sec- 
ondary employer in order to prevent customers 
from doing business with the employer primarily 
involved in a labor dispute. Such practices are un- 
just and impose suffering and hardship on innocent 
parties who are helpless to protect themselves.”’ 
Legislative History, p. 1007 (2). 

“The amendment covers the direct coercion of 
secondary employers to cause them to cease dealing 
with or doing business with the primary employer. 
In other words, if there were a strike in a certain 
plant, and I, as a merchant, handled the products 
of that plant, under the amendment the union could 
not use picketing to try to compel me to cease han- 
dling the products of the plant where the labor 
dispute is under way.” Legislative History, Pp. 
1198(3). 

Mr. KENNEDY: 

‘We were not able to persuade the House con- 

ferees to permit picketing in front of that second- 
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ary shop, but we were able to persuade them to 
agree that the union shall be free to conduct infor- 
mational activity short of picketing. In other 
words, the union can hand out handbills at the 
shop, can place advertisements in newspapers, can 
make announcements over the radio, and can carry 
on all publicity short of having ambulatory picket- 
ing in front of a secondary site.’’ Legislative His- 
tory, p. 1432(1). 
A colloquy between Mr. Brown and Mr. Griffin took 
place on a hypothetical question which strikingly re- 
sembles the instant case: 
Mr Brown: 
“c # * * My question conerns the picketing of cus- 
tomer entrances to retail stores selling goods, 


manufactured by a concern under strike. Would 
that situation be prohibited under the gentleman’s 


bill? * * * We are looking only at the problem of 
picketing at a retail store where the furniture is 
sold.”” 


Me. Garrrrs: 

“Then we are not talking about picketing at the 
place of the primary dispute. We are concerned 
about picketing at a store where the furniture is 
sold. Under the present law, if the picketing hap- 
pens to be at the employee entrance so that clearly 
the purpose of the picketing is to induce the em- 
ployees of the secondary employer not to handle the 
products of the primary employer, the boycott 
could be enjoined. 

“‘However, if the picketing happened to be 
around at the customer entrance, and if the pur- 
pose of the picketing were to coerce the employer 
not to handle those goods, then under the present 
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law, because of technical interpretations, the boy- 
cott would not be covered.” 
Mr. Brown of Ohio: 

“Tn other words, the Taft-Hartley Act does not 
cover such a situation now ?”’ 


Mr. GRIFFIN: 
‘he way it has been interpre dd 


Mr. Brown of Ohio: 
‘But the Griffin-Landrum bill would ?”’ 


Mr. GRIFFIN: 

“‘Qur bill would; that is right. If the purpose of 
the picketing is to coerce or to restrain the em- 
ployer of that second establishment, to get him not 
to do business with the manufacturer—then such a 
boycott could be stopped.” Legislative History, p. 
1615(2). 


Mr. Morse: 

‘cTMhis bill does not stop with threats and with 
illegalizing the hot cargo treatment. It also makes 
it illegal for a union to ‘coerce, or restrain.’ This 
prohibits consumer picketing. What is consumer 
picketing? A shoe manufacturer sells his product 
through a department store. The employees of the 
shoe manufacturer go on strike for higher wages. 
The employees, in addition to picketing the manu- 
facturer, also picket the premises of the depart- 
ment store with a sign saying, ‘Do not buy X shoes.” 
This is consumer picketing, an appeal to the public 
not to buy the product of a struck manufacturer.” 
Legilsative History, p. 1426(3). 

Mr. GoLDWATEB: 

“This new amendment in the conference report 
also makes secondary consumer boycotts illegal 
subject to certain narrow and limited exceptions. 


» 
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Thus, under previous law a labor union having a 
dispute with the producer, company A, could law- 
fully picket the distributor, company B, who car- 
ried company A’s products for sale, for the purpose 
of inducing consumers not to patronize company 
B, subject to certain restrictions imposed by the 
Board. Under the new amendment, such picket- 
ing becomes illegal, . . .”’ Legislative History, p. 
1857(2). 


Mr. UDALL: 

sc. . . Hence, the amendments adopted in confer- 
ence: ... (c) protect the free speech right to ap- 
peal to consumers by non-picketing methods.”’ Leg- 
islative History, p. 1722(2). 


Mrz. Dovazas: 

“‘While picketing at secondary-boycott sites is 
outlawed, the House bill went further and would 
even have prevented the passing out of handbills 
or ads in the newspapers. This provision in the 
House bill was changed so that handbills, radio 
programs, advertisements, etc., aimed at the pub- 
lic, ineluding consumers, would at least be per- 
mitted in these secondary situations. I think that 
is proper and an exercise of our constitutional 
right of free speech.” Legislative History, p. 
1834(1). 


Mr. THompson: 


“62... Employees will also be entitled to publi- 

cize, without picketing, the fact that a wholesaler 

or retailer sells goods of a company involved in a 
labor dispute . . .”” Legislative History, p. 1720(2). 
Legislative history is important only where the stat- 
ute itself is ambiguous. No such ambiguity exists with 
the statute in issue in this proceeding; the history is, 
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however, submitted to show that there was no difference 
of opinion among the legislators as to exactly what the 
effect of the language of this section was. 


III. Section 8(b) (4) (ii) (B) of the Act Is Not an Uncon- 
stitutional Infringement on Peaceful Picketing as an 
Exercise of Free Speech. 

The doctrine of Thornhill v. Alabama, 310 U.S. 88, 
60 S.Ct. 736, 84 L.Ed. 1093 (1940), and American Fed- 
eration of Labor v. Swing, 312 U.S. 321 at 326, 61 S.Ct. 
568, 85 L.Ed. 855 (1940), which protects peaceful pick- 
eting of a primary employer involved in a labor dispute 
as an exercise of the freedoms of speech and press guar- 
anteed by the First Amendment, has no application to 
the instant case. Here the picketing is of a secondary 
employer for an illegal object. The Supreme Court has 
continually recognized that picketing is a great deal 
more than free speech, and it may be regulated or pro- 
hibited when carried on for an unlawful purpose with- 
out infringing on the First Amendment guarantees. 
Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 69 
S.Ct. 684, 93 L.Ed. 834 (1949); Hughes v. Supertor 
Court, 339 U.S. 460, 70 S.Ct. 718, 94 L.Ed. 985 (1950) ; 
International Brotherhood of Teamsters, Local 309 v. 
Hanke, 339 U.S. 470, 70 S.Ct. 773, 94 L.Ed. 995 (1950), 
rehearing denied, 339 U.S. 991, 70 S.Ct. 1018, 94 L.Ed. 
1391 (1950) ; Building Service Union v. Gazzam, 339 
U.S. 532, 70 S.Ct. 784, 94 L.Ed. 1045 (1950), rehearing 
denied, 339 U.S. 991, 70 S.Ct. 1019, 94 L.Ed. 1391 (1950). 

In fact, the court in Thornhill v. Alabama, 310 U.S. 
88, 60 S.Ct. 736, 84 L.Ed. 1093 (1940), did not purport 
to cast any blanket of protection over the right to picket 
in any situation. The court said at page 96: ‘ 
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“‘It is imperative that, when the effective exer- 
cise of these rights is claimed to be abridged, the 
courts should ‘weigh the circumstances’ and ‘ap- 
praise the substantiality of the reasons advanced’ 
in support of the challenged regulations. 


And in International Brotherhood of Teamsters, Lo- 
cal 309 v. Hanke, 339 U.S. 470, 70 S.Ct. 773, 94 L.Ed. 
995 (1950), rehearing denied, 339 U.S. 991, 70 S.Ct. 
1018, 94 L.Ed. 1391 (1950), the Supreme Court said at 


page 474: 

‘*... we must start with the fact that while pick- 
eting has an ingredient of communication it cannot 
dogmatically be equated with the constitutionally 
protected freedom of speech. Our decisions reflect 
recognition that picketing is ‘indeed a hybrid.’ ... 
The effort in the cases has been to strike a balance 
between the constitutional protection of the element 


of communication in picketing and ‘the power of 
the State to set the limits of permissible contest 
open to industrial combatants.’ ”’ 


The prohibition of Sec. 8(b) (4) (ii) (B) is directed 
at eliminating an abuse of the right to picket and can- 
not be circumvented under the banner of free speech. 
The objectives of free spech, as put so eloquently by the 
late Judge Learned Hand, do not encompass the abusive 
practice of coercing a secondary employer to cease 
doing business with another. 

“‘Tt has never been held, save by the most extreme 
partisans, if indeed even by them, that the First 
Amendment protected all verbal acts as such. The 
interest, which it guards, and which gives it its im- 
portance, presupposes that there are no orthodoxies 
—religious, political, economic, or scientifice—which 
are immune from debate and dispute. Back of that 
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is the assumption—itself an orthodoxy, and the one 
permissible exception—that truth will be most like- 
ly to emerge, if no limitations are imposed upon 
utterances that can with any plausibility be re- 
garded as efforts to present grounds for accepting 
or rejecting propositions whose truth the utterer 
asserts, or denies.’’ International Brotherhood of 
Electrical Workers, Local 501 v. NLBB, 181 F.2d 
34 (CA-2, 1950), at page 40, affirmed, 341 U.S. 694, 
71 S.Ct. 954, 95 L.Ed. 1299 (1951). 

The Supreme Court sustained the original Taft-Hart- 
ley section 8(b) (4) against the identical attack leveled 
against the new section with words equally appropriate 
herein: 


“The substantive evil condemned by Congress in 
§ 8(b) (4) (of the Taft-Hartley Act) is the second- 
ary boycott and we recently have recognized the 
constitutional right of states to proscribe picketing 


in furtherance of comparably unlawful objectives. 
There is no reason why Congress may not do like- 
wise.’ Electrical Workers v. NLRB, 341 US. 694, 
at 705, 71 S.Ct. 954, 95 L.Ed. 1299 (1951). 

That the Congress has done exactly that is shown by 
the words of the Act itself and by the legislative history 
of the Act quoted above. These legislative determina- 
tions bear a “weighty title of respect.” International 
Brotherhood of Teamsters, Local 309 v. Hanke, 339 
U.S. 470, 70 S.Ct. 773, 94 L.Ed. 995 (1950), rehearing 
denied, 339 U.S. 991, 70 S.Ct. 1018, 94 L.Ed. 1391 
(1950), at page 475. 

Congress recognized the right of a neutral employer 
to exercise his economic freedom of enterprise without 
coercion or restraint from a union with which he has 
no dispute. 
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“The gravemen [sic] of a secondary boycott is 
that its sanctions bear, not upon the employer who 
alone is a party to the dispute, but upon some third 
party who has no concern in it. Its aim is to compel 
him to stop business with the employer in the hope 
that this will induce the employer to give in to his 
employees’ demands.” International Brotherhood 
of Electrical Workers v. NLRB, 181 F.2d 34 at 37 
(CA-2, 1950), affirmed 341 U.S. 694, 71 S.Ct. 954, 
95 L_Ed. 1299 (1951). 


Resort to so-called consumer picketing extends, 
rather than resolves, the problems of industrial strife, 
thereby impeding interstate commerce rather than 
keeping the channels of commerce open. And the latter, 
of course, is the justification for the Act in the first 
place, NLEB v. Jones & Laughlin Steel Corp., 301 US. 
1,57 S.Ct. 615, 81 L_Ed. 893 (1937). 


In the words of the court in NLRB v. Denver Build- 
ing & Construction Trades Council, 341 U.S. 675 at 
692, 71 S.Ct. 943, 95 L.Ed. 1284 (1951), the proscription 
embodied in Section 8(b) (4) (ii) (B) is in ‘‘conformity 
with the dual congressional objectives of preserving the 
right of labor organizations to bring pressure to bear 
on offending employers in primary labor disputes and 
of shielding unoffending employers and others from 
pressures in controversies not their own.” 
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CONCLUSION 
This case presents a classic instance of the type of 
conduct Congress prohibited by the 1959 Amendments 
to the Act. For the foregoing reasons, the National La- 
bor Relations Board’s cross-petition for enforcement 
should be granted. 


Respectfully submitted, 
ALFRED J. SCHWEPPE 
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’ The National Labor Relations Board respectfully 
petitions this Court to grant a rehearing with respect 
to its decision of June 7, 1962, reversing the Board’s 
holding that the Union’s ‘consumer picketing” at the 
premises of the secondary employer, Safeway stores, 
violated Section 8(b) (4) (ii) (B) of the Act. 

“The court acknowledged (Slip op., pp. 6-7) that 
the legislative history and the statutory language sup- 
port the Board’s conclusion that the terms “‘to 
threaten, coerce, or restrain any person,” as used in 
Section 8(b) (4) (ii) of the Act, were intended to out- 
law all peaceful consumer picketing at the premises 
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of a neutral employer, in furtherance of the objectives 
proscribed by subparagraph (B). The court held, 
however, that to uphold the Board’s interpretation 
‘“‘would raise serious constitutional questions,” and 
accordingly adopted a more restrictive interpretation, 
ie, consumer picketing is barred only where it in 
fact has a coercive effect (sbid.). We respectfully 
submit that the constitutional questions envisaged by 
the court are set at rest by decisions of the Supreme 
Court, the full significance of which appears to have 
been overlooked by this Court in its original opinion. 

L The court pointed out that picketing ordinarily 
combines constitutionally protected speech with a 
“sional” to act. The “signal” flows from the fact 
that the picketing makes an appeal to unionized em- 
ployees who “are subject to group discipline based on 
common interests and loyalties, habit, fear of. social 
ostracism, or the application of severe economic sanc- 
tions” (Slip op., p. 9); thus, when they see the picket 
line, it can be expected that they will respond to it. 
In the court’s view, it is this “signal” aspect of picket- 
ing which has prompted the Supreme Court to uphold 
bans upon peaceful picketing. Here, however, the 
court concluded that, because the picketing was ad- 
dressed to the consuming public and because the 
Union sought to prevent the picketing from having a 
“‘signal’”’ effect on employees, the picketing was “closer 
to the core notion of constitutionally protected free 
speech than the picketing the Supreme Court has held 
may be banned” (ibid.) ; hence, it is doubtful whether 
Congress could constitutionally ban such picketing 
absent a specific showing that it has a coercive effect. 
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We submit that this analysis is inconsistent with 
the holding and import of Hughes v. Superior Court, 
339. US. 460. There the Supreme Court found no 
constitutional barrier to enjoming consumer picketing 
for an illegal objective, even though there was no 
showing that such picketing was in fact coercive. 
In that ease, a group of pickets peacefully patrolled 
the premises of a store owned by Lucky Stores, Inc., 
to compel the employer [Lucky] to hire Negro clerks 
on a proportional basis in relation to the number of 
Negro customers. The picket signs read: “Lucky 
Won't Hire Negro Clerks in Proportion to Negro 
Trade—Don’t Patronize.’”’ The picketing was peaceful 
and orderly; the pickets did not prevent customers 
or employees of Lucky from going to and from the 
store; and the. picketing was unaccompanied by 
threats, misrepresentation, or intimidation. Nor was 
there a finding that the picketing in any way affected 
Lucky’s business. The California Supreme Court 
nevertheless upheld an injunction against the picket- 
ing, on the ground that the abjective of the picketing 
was contrary to declared state policy (32 Cal. 2d 850, 
198 P. 2d 885). It did so over the dissent of Justice 
Traynor, who contended that, since the picketing did 
not possess “signal” aspects, it could not constita- 
tionally be enjoined. The Supreme Court of the 
United States affirmed the California court, holding 


that the picketing was validly enjoined, for “The Con- 
stitution does not demand that the element of com 
munication in picketing prevail over the mischief 
furthered by its use in these situations,” i.e., to compel 


4 


employment on the basis of racial discrimination (339 
US. 460, 464). 

The Supreme Court—speaking about the kind of 
consumer picketing there involved and not merely 
about picketing which is a signal to employees—ex- 
plained that (339 U.S. at 464-465): 

But while picketing is a mode of communica- 
tion it is inseparably something more and dif- 
ferent. Industrial picketing ‘“‘is more than 
free speech, since it involves patrol of a par- 
ticular locality and since the very presence of 
a picket line may induce action of one kind or 
another, quite irrespective of the nature of the 
ideas which are being disseminated’’ * * *. 
Publication i in a newspaper, or by distribution 


a picket line. But the very purpose of a 


picket line is to exert influences, and it pro- 

duces consequences, different from other modes 

of communication. The loyalties and responses 

evoked and exacted by picket lines are unlike 

those flowing from appeals by printed word. 
Accordingly, the Court added, “‘picketing, not being 
the equivalent of speech as a matter of fact, is not 
its inevitable legal equivalent. Picketing is not be- 
yond the control of a State if the manner in which 
picketing is conducted or the purpose which it seeks 
to effectuate gives ground for its disallowance’’ (Id. 
at 465-466, emphasis added).* 

2 See also, Giboney v. Empire Storage & Ice Co., 386 US. 
490. There, in rejecting the contention that the union’s efforts 
to elicit an agreement which would have violated the state 
anti-trust laws was privileged free speech because the union 
merely picketed with placards advertising that the company 
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In short, contrary to the view expressed by this 
Court in the instant case, Hughes demonstrates that 
peaceful picketing in furtherance of an illegal objec- 
tive may be constitutionally interdicted, even though 
it is not a “signal’’ to employee action, but seeks to 
attain its objective merely through an appeal to con- 
sumers not to patronize.’ 

2. Although this Court gave consideration to 
Hughes toward the end of its opinion, we submit 
that its ground for distinguishing it is erroneous. 
Thus, the court stated that, ‘‘even if picketing is in 
a given case ‘pure speech,’ this does not bar Congress 
from prohibiting such appeals * * * if the gravity 
of the evil the legislature seeks to prevent, discounted 
by its improbability, justifies the infringemen' ”? cit- 
ing Hughes (Slip op., p. 10). But, it then concluded 
that, absent a showing of a “‘substantial economic 


impact”? upon a secondary employer, ““we would be 
hard-put to find a constitutional justification for pro- 
hibiting a union” from engaging in picketing ‘‘ad- 
dressed solely to consumers” (tbid.). The court’s 


in dispute was selling ice to nonunion firms, the Court stated 
(Id. at 502): “But placards used as an essential and inseparable 
part of a grave offense against an important public law cannot 
immunize that unlawful conduct from * * * control.” Indeed, 
in Building Service Employees v. Gazzam, 339 US. 532, 537, 
the Court specifically pointed out that, while the picketing 
in Giboney, supra, was “peaceful and informative,” it was 
unlawful because it was carried on for an unlawful purpose. 
2It may be noted that Professor Cox, in concluding that 
Section 8(b) (4) (ii) bans consumer picketing, observed that 
failed to import the distinction between “signal” and 
“publicity” picketing into Section 8(b) (4) (ii). See Cox, The 
Landrum-Grifin Amendments to the National Labor Relations 
Act, 44 Minn. L, Rev. 257, 274 (1959). 
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recognition that peaceful picketing may be constitu- 
tionally regulated even where it is not a “signal’’ to 


a secondary boycott.’ The validity of this analysis 
is confirmed by International Brotherhood of Etectri- 
cal Workers, Local 501 (Langer) v. NLB.B., 341 
U.S. 694. The Supreme Court, in rejecting the argu- 
ment that Congress could not constitutionally bar 
peaceful picketing which sought to induce a neutral 
employer to break off business relations with the pri- 
mary employer, stated: “The substantive evil con- 


Gs demned by Co: §8(b)(4) is the secondary 
2'This Court did not upset the Board’s factual finding that 
the picketing here was conducted for a secondary object pro- 

scribed by Section 8(b) (4) (ii) (B). 
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boyeott and we reeently have recognized the consti- 
tuitional right of states to proscribe picketing im 
furtherance of comparably unlawful objectives. 
There is no reason why Congress may not do 
likewise” (Id. at 705)‘ 

In: sum, Hughes and Electrical Workers establish 
that Congress may constitutionally ban peaceful con- 
sumer picketing conducted for the purpose of achiev- 
ing a secondary boycott, without requiring a showing 
that the picketing has a coercive effect.’ With the 
constitutional difficulties thus removed, we submit 
that the Board’s interpretation of Section 8(b) (4) (ii) 
is entitled to stand. For the reasons’ detailed in our 
original brief, the plain meaning, background; and 
legislative history of Section 8(b) (4) (ii) support the 
Board’s view that Congress intended to ban peaceful 
consumer picketing in front of a secondary estab- 
lishment, without regard to the demonstrated effect 
of such picketing. Indeed, as noted supra, p. B,/ 

*To be sure, Electrical Workers involved picketing which 
was directed at employees, but the rationale of the Sapreme 
Court’s decision does not turn on that fact. Indeed, the Court 
cited Hughes in support of its holding (341 U.S. at 705, n. 10), 
@ case which involved. consumer picketing similar to that here. 

34s shown in our. main brief (pp. 31-82), this does not 


not. That is, since the latter provision was intended to 
compass other forms of exerting pressure on a neutral em 
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this Court so acknowledged. Moreover, the Board’s 
interpretation is entitled to “peculiar weight [for] 
it involves a contemporaneous construction of a 
statute by the men charged with the responsibility of 
setting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet un- 
tried and new.” Norwegian Nitrogen Co. v. United 
States, 288 U.S. 294, 315. Since “the question is one 
of specific application of a broad statutory term in a 
proceeding in which the agency administering the 
statute must determine it initially, the reviewing 
eourt’s function is limited * * *. [T]he Board’s de- 
termination * * * is to be accepted if it has ‘warrant 
in the record’ and a reasonable basis in law.” 
NLRB. v. Hearst Publications, 322 US. 111, 131. 
The court’s interjection of an “‘effects” test was 
therefore unwarranted. In addition, the court’s in- 
terpretation runs counter to well-settled doctrine un- 
der Section 8(b) (4)—namely, that a violation of this 
provision is not dependent upon the success or failure 
of the union’s efforts in achieving the proscribed sec- 
ondary objective. See, e.g., Highway Truck Drivers 
and Helpers, Local 107 v. N.L.R.B., 273 F. 2d 815, 
$18 (C.AD.C.); N.LR.B. v. Associated Musicians, 
besides consumer picketing, it was reasonable for Congress to 
use a broader phrase than picketing to define the scope of 
Section 8(b) (4) (ii). There is no question, for example, that 
the equally broad language of Section 8(b) (4) (i), which pro- 
hibits the inducement of a strike or a concerted refusal to 
work encompasses peaceful picketing directed at employees, 
whether or not it is effective, even though the term picketing 


is not specifically enumerated. See Electrical Workers, supra, 
341 US. at 701-702. 
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Local 802, 226 F. 2d 900, 904-905 (C.A. 2), cert. de- 
nied 351 U.S. 962; N.L.B.B. v. United Steelworkers, 
250 F. 2a 184, 187 (C.A. 1); N.L.B.B. v. Laundry, 
Linen Supply & Dry Cleaning Drivers, Local 928, 262 
F. 2d 617, 620-621 (C.A. 9); N.L.B.B. v. Dallas Gen- 
eral Drivers, Local 745, 264 F. 2d 642, 648, (C.A. 5), 
cert. denied 361 U.S. 814. It is also significant that, 
when Congress wished to make the lawfulness of ac- 
tivity in this area depend upon the “effects” of that 
activity, it has specifically said so. See the second 
proviso to Section 8(b) (4), and the second proviso to 
Section 8(b)(7)(C), added by the 1959 amendments 
to the Act. 


CONCLUSION 


For the foregoing reasons, we respectfully submit 
that this petition for rehearing should be granted. 
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